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The M.P.No.34 of 2020 came up for final hearing on 28-09-2021. The
Commission upon perusing the affidavit filed by the petitioner, counter
affidavit filed by the respondentsand all other connected records and after
hearing both the parties passes the following order:ORDER
1.

Prayer of the Petitioner in M.P.No.34 of 2020:The prayer of the petitioner in M.P.No.34 of 2020 is tocancel captive

wheeling of energy in respect of M/s.CWRE Wind Power Pvt. Ltd., with effect
from13-06-2018 treated as third party transaction as per law and their captive
users are liable to pay Cross Subsidy Surcharge for such disqualification of
captive status.

2.

Facts of the Case:The present Petitioner has been filed seeking cancellationof captive

wheeling of energy in respect of M/s..CWRE Wind Power Pvt. Ltd., with effect
from 13-06-2018 treated as third party transaction as per law and their captive
users are liable to pay Cross Subsidy Surcharge for such disqualification of
captive status.

3.

Contentions of the Petitioner:-

3.1.The present Miscellaneous Petition seeks to cancel captive wheeling of
energy in respect of M/s CWRE Wind Power Pvt Ltd/Respondent-1 herein,
with effect from 13.06.2018 treated as third party transaction as per law and
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their captive users are liable to pay Cross Subsidy Surcharge for such
disqualification of Captive status.

3.2. The Electricity Act, 2003 defines the Captive Generating Plant under
section 2(8) as follows:
― xxx
2. (8). ―Captive generating plant‖ means a power plant set
up by any person to generate electricity primarily for his own use
and includes a power plant set up by any co-operative society or
association of persons for generating electricity primarily for use
of members of such co-operative society or association.
xxx ‘‟
3.3.

In this connection, Section 42 of the Electricity Act, 2003 describes

as follows:
42. Duties of distribution licensees and open access:
―xxxx
The State Commission shall introduce open access in such
phases and subject to such conditions, (including the cross
subsidies, and other operational constraints) as may be
specified within one year of the appointed date by it and in
specifying the extent of open access in successive phases and
in determining the charges for wheeling, it shall have due regard
to all relevant factors including such cross subsidies, and other
operational constraints:
Provided that such open access may be allowed before the
cross subsidies are eliminated on payment of a surcharge in
addition to the charges for wheeling as may be determined by
the State Commission:
Provided further that such surcharge shall be utilised to meet
the requirements of current level of cross subsidy within the
area of supply of the distribution licensee:
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Provided also that such surcharge and cross subsidies shall be
progressively reduced and eliminated in the manner as may be
specified by the State Commission:
Provided also that such surcharge shall not be leviable in case
open access is provided to a person who has established a
captive generating plant for carrying the electricity to the
destination of his own use.
(3) Where any person, whose premises are situated within the
area of supply of a distribution licensee, (not being a local
authority engaged in the business of distribution of electricity
before the appointed date) requires a supply of electricity from a
generating company or any licensee other than such distribution
licensee, such person may, by notice, require the distribution
licensee for wheeling such electricity in accordance with
regulations made by the State Commission and the duties of the
distribution licensee with respect to such supply shall be of a
common carrier providing non-discriminatory open access .
(4) Where the State Commission permits a consumer or class of
consumers to receive supply of electricity from a person other
than the distribution licensee of his area of supply, such
consumer shall be liable to pay an additional surcharge on the
charges of wheeling, as may be specified by the State
Commission, to meet the fixed cost of such distribution licensee
arising out of his obligation to supply. XXXX‖

3.4.

Further, the Tamil NaduElectricity Regulatory Commission had

issued Grid Connectivity and Intra-State Open Access Regulations –2014
which reads as follows:
―23.Crosssubsidysurcharge:
(1)If open
access facility
is
availed of by a
subsidizing consumer of a DistributionLicensee,then such
consumer, in addition to transmissionand/or wheeling charges,
shall pay cross subsidy surcharge asdetermined by the
Commission.
Cross
subsidysurchargedeterminedonPerUnitbasisshallbepayable,
onmonthlybasis,bytheopenaccesscustomersbasedon
the
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actualenergy
drawnduring
themonththrough
openaccess.Theamount
ofsurchargeshallbepaid
tothedistributionlicenseeof
theareaof
supplyfromwhomtheconsumerwas
availingsupplybeforeseekingopenaccess.‖
3.5.

From the above, it could be clearly observed that if the above

provisions are read in conjunction with each other, Cross Subsidy Surcharge
shall not be leviable in case Open access is provided to a person who has
established a captive generating plant for carrying the electricity to the
destination of his own use.

3.6. In exercise of powers conferred by section 176 of the Electricity Act,2003
(Act 36 of 2003), the Central Government issued Electricity Rules-2005 for
requirements of Captive Generating Plant. The Rule-3 envisages the
requirements of Captive Generating Plant as follows:
― 3. Requirements of Captive Generating Plant:
(1).
Nopowerplantshallqualifyasa‗captivegeneratingplant‘underSection 9
read with clause (8) of section 2 of the Act unless(a) in case of a power plant –
(i)

notlessthantwentysixpercentof
theownershipisheldbythecaptive user(s), and

(ii)

notlessthanfiftyonepercentoftheaggregateelectricity
generated in such plant,determined on an annualbasis,
is consumed for the captive use:
Providedthatincaseofpower plant set up by
registered cooperative society, the conditions mentioned
under paragraphs at (i) and (ii) above shall be
satisfiedcollectivelyby the members of the co- operative
society:
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Provided further that in case of association of
persons, the captiveuser(s)shallholdnotlessthan twenty six
percent of the ownership of the plant in aggregate and
such captive user(s) shall consume not less than fifty one
percent of the electricity generated, determinedon an
annualbasis,
in
proportionto
theirshares
in
ownershipofthepowerplantwithin a variation not exceeding
ten percent;
(b)

incaseofageneratingstationownedbyacompanyformedasspecial
purpose vehicle for such generating station, a unit or units of
such
generating
stationidentifiedforcaptiveuseandnottheentiregeneratingstations
atisfy(ies)the conditions contained in paragraphs (i) and (ii) of
sub-clause (a) above including –
Explanation:(1)
Theelectricityrequiredtobeconsumedbycaptiveuser
sshallbe determinedwithreferencetosuch generating unit
or units in aggregate identified for captive use and not
with reference to generating station as a whole; and
(2)
theequitysharestobeheldbythecaptiveuser(s)inthegener
ating stationshallnotbelessthantwenty six per cent of the
proportionate
of
the
equityof
thecompanyrelatedtothegeneratingunitorunitsidentifiedas
the captive generating plant.
Illustration:Inageneratingstationwithtwounitsof50MW
eachnamely
UnitsAandB,oneunitof50MWnamelyUnitAmaybeidentifiedasthe
Captive GeneratingPlant. The captive users shall hold not
less
than
thirteenpercentoftheequityshares
inthecompany(beingthetwentysix percent proportionate to Unit
A of 50 MW) and not less than fifty one
percentoftheelectricitygeneratedinUnitAdeterminedonanannual
basis is to be consumed by the captive users.
(2).
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Itshallbetheobligationofthecaptiveuserstoensurethattheconsum
ption bytheCaptiveUsersatthepercentagesmentioned in subclauses
(a)
and
(b)
of
subrule(1)aboveismaintainedandincasetheminimum
percentageofcaptive
useisnotcompliedwithinanyyear,theentireelectricitygeneratedsh
allbe treated as if it is a supply of electricity by a generating
company.
Explanation.- (1) For the purpose of this rule:
a. ―Annual Basis‖ shall be determined based on a financial year;

3.7.

b.

―CaptiveUser‖shallmeanthe
enduserof
theelectricity
generatedinaCaptiveGeneratingPlantandtheterm ―Captive Use‖
shall be construed accordingly;

c.

―Ownership‖inrelationtoageneratingstationorpowerplant
setupbyacompanyoranyotherbodycorporateshallmean
the
equityshare capitalwith voting rights. In other cases ownership
shallmeanproprietaryinterestandcontroloverthe
generating
station or power plant;

d.

―SpecialPurposeVehicle‖shallmeanalegalentityowning,
operatingandmaintainingageneratingstationandwithno
other
business or activity to be engaged in by the legal entity.‖

From the above, it can be understood that the twin rules of “Ownership”

and “Consumption” have to be satisfied as per the Electricity Rules-2005 in
order to qualify as a Captive Generating Plant. If the status of a Captive
generating plant is lost due to non-fulfilment of any one of the conditions or
both, the entire electricity generated from such plant in a year shall be treated
as a supply of electricity by a generating company. In such cases of
disqualification, Cross Subsidy Surcharge has to be levied for the entire
adjusted units/consumed by the Users treating such consumption as though it
was supplied by the respective Generating Plant, as per the proviso 4 of
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Section 42 (2) of the Electricity Act, 2003 which clearly states that such
surcharge shall not be leviable in case open access is provided to a person
who has established a captive generating plant for carrying the electricity to
the destination of his own use.
3.8. The Generator, M/s. CWRE Wind Power Private Limited obtained
approval for captive change on 13.06.2018. The following captive users were
approved for wheeling energy under captive category and EWA has been
entered between M/s. CWRE Wind Power Private Limited and the
Superintending Engineer/Tirunelveli EDC. The list of users with their % of
shareholding is as follows:
Sl.
No.

Name of the captive
consumer [user]

1.

M/s. MIOT Hospital Pvt
Ltd

2.

M/s. Euro Shoe
Components Ltd

1335

Vellore EDC

3.

M/s. Godrej Agrovet
Ltd

297&
390

Erode EDC

4.

M/s. Rane Brake Lining 179
Limited

5.

M/s. Rane Engine
Valve
M/s. Rane TRW
Steering Systems Pvt
Ltd

6.

HT.SC.
EDC of the
No of
captive user
Captive
user
437
Chennai
(south) EDC

124

250
65

Tariff

% of
Share
Holding

III/III
[Comme
rcial]

6.504

IA/IA
[Industri
al ]
IA/IA

4.065

Trichy Metro
EDC

IA/IA

2.276

Pudukottai
EDC
Chengalpattu
EDC
Pudukottai

IA/IA

3.415

4.065

IA/IA
IA/IA

5.691
26.016
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3.9. The Statement of breakup of Captive User holding in Equity Share
Capital with voting rights as on 31.05.2018 which is prepared as per Director‟s
Report Downloaded from MCA website as follows:

M/s. CWRE Wind Power Private Limited
Statement prepared as per Director's Report downloaded from MCA website
Table A
Equity Share Capital with Voting Rights as on 31.05.2018

No
.

No. of Equity
Shares

Paid
up
value
per
Equity
Share

Amount
of Paid
up
Equity
Share
Capital

Percentag
e holding
in Equity
Share
Capital

Class of Equity
Shares

No. of
Voting
Rights

Percenta
ge
Holding
in voting
rights

% holding in
paid up
Equity Share
Capital with
voting rights

1

A

10,200

10

102000

75.388%

10,200

93.871%

93.871%

2

B

3,330

10

33300

24.612%

666

6.129%

6.129%

TOTAL

13,530

135,300

100.000%

10,866

100.000
%

100.000%

Table B

No
.

Breakup of Captive User holding in Equity Share Capital with voting rights as on 31.05.2018
Paid
Amount
Percent
Percentage
up
of Paid
age
Percent
holding in
value
up
holding
age
paid up
No. of
per
Equity
in Equity
No. of
Holding
Equity Share
Equity
Equity
Share
Share
Voting
in voting
Capital with
Class of Shareholder
Shares
Share
Capital
Capital
Rights
rights
voting rights
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a
b
c
d
e
f
g

A) Captive User
M/s. MIOT Hospitals Pvt.
Ltd
M/s. MIOT Hospitals Pvt.
Ltd
M/s. Euro Shoe
Components Ltd
M/s. Godrej Agrovet Ltd
M/s. Rane Brake Lining
Ltd
M/s. Rane Engine Valve
Ltd
M/s. Rane TRW Steering
Systems P Ltd

C
l
a
s
s
A

190

10

1900

1.404%

190

1.749%

1.749%

B

690

10

6900

5.100%

138

1.270%

1.270%

B

550

10

5500

4.065%

110

1.012%

1.012%

B

550

10

5500

4.065%

110

1.012%

1.012%

B

308

10

3080

2.276%

62

0.567%

0.567%

B

462

10

4620

3.415%

92

0.850%

0.850%

B

770

10

7700

5.691%

154

1.417%

1.417%

35,200

26.016%

856

7.878%

7.878%

TOTAL(A)

3,520

B) Others
a
b
c

CWRE Limited, UK
CW Renewable Energy
Limited, UK
TCW Wind Power
Private Limited

A

9990

10

99900

73.836%

9,990

91.938%

91.938%

A

10

10

100

0.074%

10

0.092%

0.092%

A

10

10

100

0.074%

10

0.092%

0.092%

TOTAL(B)

10010

100100

73.984%

10010

92.122%

92.122%

GRAND TOTAL (A+B)

13,530

135,300

100.000%

10,866

100.000%

100.000%

3.10.

In this connection, as per Electricity Rules, 2005, “Ownership” in

relation to a generating station or power plant set up by a company or any
other body corporate shall mean the equity share capital with voting rights.
But, from the above, it is clear that the Equity Share Capital with voting rights
is only 7.878%. Also, in the Memorandum of Association of M/s. CWRE Wind
Power Private Limited/Respondent-1 submitted by the Respondent-1 dated
16.08.2019 for change in the captive users, share capital clause of
Respondent-1 is reproduced below:―V. Share Capital
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The Authorised Share Capital of the Company is
Rs.5,00,000/- (Rupees Five Lakhs only) divided in to
Rs.4,00,000 (Rupees Four Lakhs only) Class ‗A‘ or
Ordinary Equity Shares of Rs. 10/- (Rupees Ten only) each
and
Rs.1,00,000/- (Rupees One Lakh only) Class ‗B‘
Equity Shares of Rs. 10/- (Rupees Ten only) each with 1
vote for every 5 shares and No Dividend rights attached.
**The Share Capital Clause of the Company is altered vide
Special Resolution passed at Annual General Meeting held
on 4th June 2013.‖
3.11. From the above clause of Share Capital, it is noticed that the Class „B‟
Equity Shares has 1 vote for every 5 shares and this clause is from 4 th June
2013. Therefore, the Captive users are holding class – A equity share capital
26.016%, but captive users holding voting rights for such Class A equity share
capital is 7.878%. Therefore, the qualification requirement that the captive
users ought to hold “not less than 26% of the equity share capital with voting
rights” in the Captive Generating Plant is not fulfilled. Hence, the Captive wind
generating plant has not fulfilled the „Ownership‟ criteria in the existing
approval dated 13.06.2018.
3.12. Despite the non-qualification to wheel energy under captive category
based on auditor certificate, the wheeling continues to be carried on in FY
2020-21 based on the in-principle approval already issued dt.13.06.2018. For
the reason mentioned above, as the ownership qualification of the Captive
User of M/s. CWRE Wind Power Pvt. Ltd is not satisfied as per the Electricity
Rules 2005, the arrangement to wheel power cannot be treated as captive
consumption. The power availed by Respondent‟s Captive users during the
period of open access transaction shall be treated as third party transaction
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and will attract cross subsidy surcharge for the adjusted units from the date of
13.06.2018. For example for the Financial year 2019-20, their captive users
are liable to pay Cross Subsidy Surcharge for an amount of Rs.1,19,21,940/3.13. In this connection, the Commission issued order on generic tariff for
wind power and related issues vide Order.No.6 of 2018 dated.13.04.2018.
The relevant portion held as follows:
10.3 Cross subsidy surcharge
10.3.1 The Commission in its previous tariff orders related to different
renewable power, had ordered to levy 50% of the cross subsidy
surcharge for third party open access consumers. Wind energy being
in a position to compete with conventional power sources, Commission
decides to levy 60% of cross subsidy surcharge of that applicable to
conventional power.
Total adjusted units in the Financial year

= 1,13,77,820 units

Out of above units adjusted against Commercial service
= 28,03,031 units
Balance units adjusted against Industrial services
= 85,74,789 units
Cross Subsidy Surcharge applicable for conventional power
for Commercial services = Rs.1.98/unit
60% of Cross Subsidy Surcharge is applicable of wind power
= Rs.1.98x60%
= Rs.1.188/= 28, 03,031 X 1.188
= 33,30,001/-/- ----A
Cross Subsidy Surcharge applicable for conventional power for Industrial
services

= Rs.1.67/ unit

60% of Cross Subsidy Surcharge is applicable of wind power
=
Rs.1.67x60%
=
Rs.1.002/=
85,74,789x1.002
=
85,91,939/- ------B
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Total Cross Subsidy payable by captive users =

Sl. Name of the HT
No. Captive
SC
Consumer
No.

EDC

1

Chennai
(South) EDC

2

3
4

5

6

7

M/s. MIOT
Hospital Pvt.
Ltd.
M/s.
Euro
Shoe
Components
Ltd.
M/s. Godrej
Agrovet Ltd.
M/s. Rane
Brake Lining
Limited
M/s. Rane
Engine
Valve
M/s. Rane
TRW
Steering
Systems
Pvt. Ltd.
M/s. Rane
TRW
Steering
Systems
Pvt. Ltd.

437

1,19,21,940/-

Tariff 60% Adjusted CSS
of
Units
payable
CSS
by
Rate
Consumer
/ Unit
in Rs.
in
Rs.
III/III 1.188 2803031 3330001

1335 Vellore EDC

IA/IA

1.002 1851091 1854793

390

Erode EDC

IA/IA

1.002 1781093 1784655

179

Trichy Metro IA/IA
EDC

1.002 1022685 1024730

124

Pudukottai
EDC

1.002 1422789 1425635

250

Chengalpattu IA/IA
EDC

1.002 851918

65

Pudukottai
EDC

1.002 1645213 1648504

IA/IA

IA/IA

Total

853622

11921940

3.14. The share Capital clause of the Company is altered vide Special
Resolution passed at Extra- Ordinary General Meeting held on 05th August
2020. Based on the resolution, the B class shares of the captive users were
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converted into A class shares. A class share has one vote for one share,
thereby the voting rights towards ownership criteria are fulfilled by the
Respondent. Therefore, it is established that before the conversion of the
shares, the Respondent has not fulfilled the voting rights towards ownership
criteria as per the Electricity Rules-2005.

4.

Contentions of the Respondent:-

4.1.

The instant petition has been filed by the Petitioner TANGEDCO

seeking to cancel the captive wheeling approval granted to the Respondent
with effect from 13.06.2018 and to consequently treat the power sold by the
Respondent generating company, as third party sale which is liable to be
levied with cross subsidy surcharge on the captive consumers.
4.2.

The instant petition has been preferred by the TANGEDCO in a hasty

manner without giving the Respondent herein an opportunity to place on
record its objections to the show cause notice issued by the TANGEDCO
dated 14.09.2020 and 29.09.2020.
4.3.

The process of verification of captive generating plants has been set

out in R.A.No. 7 of 2019 dated 28.01.2020 which was issued by the
Commission. The specific directive contained in the said order of the
Commission is as follows:
―7.9.9 In cases where the captive users/CGPs offer
explanation/clarification and the Licensee finds the explanation
satisfactory, the licensee may accordingly act on withdrawal of
claims made. Where the Licensee is not satisfied with the
explanations offered by the CGP/captive users and is convinced
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that action has to be pursued for disqualification of the CGP or
to raise the demand towards payment of cross subsidy
surcharges, such cases shall be brought before the Commission
for adjudication by filing necessary petition‖.

4.4.

It is evident that no opportunity has been given to the Respondent

herein for providing an explanation. The basis for the same has been the
stand as set out in para 8 of the petition in the following manner:
“Providing time for more than 15 days for submission of reply to
show cause notice and personal hearing is not contemplated in
the R.A.No.7 of 2019 dated 28.1.2020. Hence, the request of
the Respondent is not an acceptable one.‖

Therefore, the present petition is not maintainable and is liable to be
dismissed in limine since it is not in consonance with the Rules set forth in
R.A.7 of2019 dated 28.01.2020.
4.5.

Furthermore, the above action of the TANGEDCO is in contravention of

the orders passed by the Commission in Suo Moto Proceedings No.1 of 2020
dated 24.4.2020 in the matter of verification of Captive Status of the CGPs by
TANGEDCO and extension of time for verification wherein the Commission
issued the following direction:―4.1. According to the existing Procedure under Order R.A.7 of
2019, the Petitioners shall submit the required documents within
four weeks from the date of receipt of the Notice from Licensee,
for the period F.Y 2014-15 to 2016-17. But at present the
Commission has taken note of the fact that the State is facing
grave public health crisis on account of COVID-19 and
difficulties faced by CGPs in submission of requisite documents
to the Distribution Licensee. On account of the pandemic of
COVID-19 and resultant situation, Commission considers that
the CGPs shall be allowed a period of four weeks afresh from
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the date of lifting of Lock down in their respective areas, in the
cases ofCGPsfor which TANGEDCO already issued Notices. In
the cases of CGPs, for which Notices are yet to be issued (after
lifting of lock down period) by the TANGEDCO, a period of four
weeks shall be permitted from the date of receipt of notice for
submission of documents as stipulated in the procedure.‖
4.6.

Therefore, the directive of the Commission is to extend the period to 4

weeks after lifting of lockdown and the TANGEDCO cannot ignore such
directive. The above directive continues to be in force and was not amended
or modified at the time of filing of the petition. The Respondent herein had
specifically referred to such position in its reply dated 21.9.2020 and sought
for time till lifting of lock down which had already been provided by the
Commission. However, without waiting for the same, the present petition has
been filed. The same amounts to a gross violation of the principles of natural
justice, namely' audialterampartem '.
4.7.

The stand taken by the Petitioner TANGEDCO in the instant petition is

not supported by law and shows the prejudice of the TANGEDCO. The
relevant extract from the petition is reproduced hereunder:“8. ... As regards the averments contained in the replies of the
Respondent that the Respondent expressed their difficulty due
to the lockdowns being imposed and their inability to collect the
documents in Navi Mumbai, Maharashtra where their office and
documents with respect to the past period are situate. They had
also sought for 2 weekstime after providing documents for
personal hearing is not acceptable one. Providing time for more
than 15 days for submission of reply to show cause notice and
personal hearing is not contemplated in the R.A.No.7 of 2019
dated 28.01.2020. Hence, the request of the Respondent is not
an acceptable one.
……..
Therefore, the contention of the Respondent that they are
permitted four weeks' time after lifting of lockdown is not
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acceptable one. If the Respondents have to file their reply, they
may do so by way offiling a counter.”

4.8.

The above extract shows that the TANGEDCO has approached the

Commission in a hasty manner with the intention of violating the orders
specifically set out and ought not to be permitted, thereby violating the
principles of natural justice, which is sacrosanct in every judicial proceeding.
4.9.

Aside from the gross procedural violation, even on merits, the

petitioner‟s case fails to satisfy the law.

The petitioner‟s case is solely

premised on the ground that the Respondent has not fulfilled its ownership
criteria as mentioned in the Explanation appended to Rule 3 of the Electricity
Rules, 2005 on the basis that there was differential voting rights among the
members.
4.10. The Petitioner's understanding of the term 'ownership' as defined in the
Electricity Rules, 2005 is grossly erroneous. Rule 3 of the Electricity Rules,
2005 is reproduced hereunder:
'3. Requirements of Captive Generating Plant- (1) No power
plant shall qualify as a "captive generating plant" under section 9
read with clause (8) of section 2 ofthe Act unless
(a) in case ofa power plant (1) not less than twenty six percent
o[the ownership is held by the captive user(s), and {ij) not less
than fifty one percent of the aggregate electricity generated in
such plant, determined on an annual basis, is consumed for the
captive use.
Provided that in case of power plant set up by registered
cooperative society, the conditions mentioned under paragraphs
at (i) and (ii) above shall be satisfied collectively by the members
of the cooperative society:
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Provided further that in case of association of persons, the
captive user(s) shall hold not less than twenty six percent of the
ownership of the plant in aggregate and such captive user(s)
shall consume not less than fifty one percent of the electricity
generated, determined on an annual basis, in proportion to their
shares in ownership of the power plant within a variation not
exceeding ten percent:
(b) In case of a generating station owned by a Company formed
as special purpose vehicle for such generating station, a unit or
units of such generating stations identified for captive use and
not the entire generating station satisfy (s) the conditions
contained in paras (i) and (ii) of sub-clause (a) above including
Explanation: (1) The electricity required to be consumed by
captive users shall be determined with reference to such
generating unit or units in aggregate identified for captive use
and not with reference to generating station as a whole: and (2)
the equity shares to be held by the captive user(s) in the
generating station shall not be less than twenty six percent of
the proportionate of the equity shares of the company related to
the generating unit or units generating unit or units identified as
the captive generating plant.
Illustration: In a generating station with two units of 50 MW each
namely Units A and B, one unit of 50 MW namely Unit A may be
identified as the Captive Generating Plant. The captive users
shall hold not less than thirteen percent of the equity shares in
the company (being the twenty six percent proportionate to Unit
A of 50 MW) and not less than fifty one percent of the electricity
generated in Unit A determined on an annual basis is to be
consumed by the captive users.
(2) It shall be the obligation of the captive users to ensure that
the consumption by the Captive Users at the percentages
mentioned in subclauses (a) and (b) of sub-rule (1) above is
maintained and in case the minimum percentage of captive use
is not complied within any year, the entire electricity generated
shall be treated as if it is a supply of electricity by a generating
company.
Explanation. - (1) For the purpose of this rule
a.
'Annual Basis" shall be determined based on a financial
year;
b.
-Captive User" shall mean the end user of the electricity
generated in a Captive Generating Plant and the term "Captive
Use" shall be construed accordingly;
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c. "Ownership" in relation to a .generating station or power plant
set up by a company or any other body corporate shall mean the
equity share capital with voting rights. In other cases ownership
shall mean proprietary interest and control over the generating
station or power plant;
d. -Special Purpose Vehicle" shall mean a legal entity owning,
operating and maintaining a generating station and with no other
business or activity to be engaged in by the legal entity.‖

4.13. Therefore, it is now a settled position of law and cannot be disputed
that, in order to qualify as a captive generating plant, such a plant will have to
satisfy the twin conditions of ownership and consumption, i.e. not less than
26% of the generating plant should be owned by its captive users and not less
than 51% of the power so generated by the plant should be consumed by its
captive users.
4.14. The second explanation appended to Rule 3 defines ownership for the
purpose of Rule 3. The said definition simply states that ownership in respect
of a company shall mean 'equity share capital with voting rights' Therefore, in
order to satisfy 'ownership', intended consumers have to possess equity
shareholding in the generating plant and these equity shares must have
voting rights. In effect, such shareholding must constitute atleast 26% of the
entire shareholding in the generating plant.
4.15. The Petitioner's case is premised on the ground that equity
shareholding pattern and voting rights pattern are to be identical with each
other. Such a reading is prima facie grossly erroneous and was never subjectmatter of any finding in R.A.7 of 2019. The TANGEDCO cannot seek to
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process an issue in terms of R.A.7 of 2019 and arrive at a conclusion on an
issue which was never subject-matter of the orders in R.A.7 of2019. A perusal
of the order would show that this issue was not subject-matter of the
consideration in the case at all.
4.16. Nowhere in the text of the Electricity Act, 2003, the Electricity
Rules,2005 or in the TNERC Open Access Regulations 2014 it has been
stated that voting rights has to be in proportion to the equity shareholding
pattern of the consumers. The Regulations only mandate that consumers
must have equity shareholding along with voting rights.
4.17. Further, the Companies Act, 2013 permits equity shareholding with
differential voting rights in Section 43. The same is reproduced hereunder:
'Kinds of share capital. - The share capital of a company limited
by shares shall be of two kinds, namely:- (a) equity share
capital(i)

with voting rights; or

(ii)

with differential rights as to dividend. voting or otherwise
in accordance with such rules as may be prescribed; .

Therefore, it is possible for a captive generating plant constituted as a
company to possess 26% equity shareholding with differential voting rights. If
voting rights are not commensurate with the shareholding pattern, the same
does not diminish the shareholding in any manner. For this erroneous reading
of the law alone, the instant petition is liable to be dismissed.
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4.16. Further, the Commission had considered the need and effect of 'profit
sharing ratio' in respect of Limited Liability Partnerships ('LLPs') in its
judgement dated 22.12.2020 in the case of M/s.Aiki Eco Power LLP v
TANGEDCO M.P.No. 11 of2020.In the said judgement, the Commission has
categorically held that while profit sharing ratio can be retained as one of the
particulars in the Form to be submitted while availing group captive scheme,
the same need not be given any weightage. The relevant portion is extracted
hereunder:
―In view of the above, the Commission holds that procedure for
verification of status of a captive generating plant vide R.A. No. 7 of
2019 dated 28-01-2020 has been made after following the due process
of law and also the petitioner did not utilise the opportunity of being
heard at the time of issue of the aforesaid procedure. As such, the
―Profit Sharing Ratio‖ Column in Format III of Table-A shall be retained
in the said Procedure. However, the respondent has to ensure that the
consumption of energy is in proportion to the control over the plant and
Proprietary interest of the LLP Partners and the Profit Sharing Ratio
need not be given weightage.
With the above orders, this petition is finally disposed of.‖

4.17. The above case on profit sharing ratio and the instant issue with
respect to pattern of voting rights are similar for the following reasons and
therefore have a bearing upon on the instant case which the Respondent
herein would be able to demonstrate before the TANGEDCO if the opportunity
to provide an explanation is properly complied with:
a.

Under the Limited Liability Partnership Act, 2008, Section 23(1)

states that the profit sharing ratio between the partners shall be
determined by the LLP Agreement. If there is no mention of the profit
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sharing ratio, the provisions of the 1stSchedule to the Act will be
attracted, which states that profits are to be shared equally.
b.

Similarly, even in respect of voting rights, the same are to be

determined by the partners in the LLP Agreement (Section 33(1) of the
Limited Liability Partnership Act, 2008). If the LLP Agreement is silent,
each partner gets one vote irrespective of the capital brought in.
c.

The Companies Act, 2003 also permits companies limited by

shares to possess equity share capital with voting rights or with
differential rights as to voting. (Section 43(1) of the Companies Act,
2013) Therefore, companies can limit the voting rights of equity share
capital by providing for the same in the Articles of Association.
d.

In both these cases, the Acts/legislations that govern the

manner in which the two entities (namely, LLP and Company) are to be
constituted provide the flexibility with respect to either profit sharing
ratio or voting rights, which can be lawfully exercised by such entities
as per their needs.
e.

Therefore, a delegated legislation of the nature of R.A.No.7 of

2019 cannot place restraints on such entities from constituting
themselves in the manner these entities deem fit, so long as they are in
consonance with the law.
f.

In recognition of this, the Commission has passed the above

order dated 22.12.2020, directing the Respondent not to place any
weightage on the profit sharing ratio. Therefore, the Commission can
exercise similar discretion in the instant case.
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A reading of the paragraphs 5 & 6 shows the petitioner‟s
erroneous reading of the meaning of 'ownership' and 'voting rights'.
The Petitioner has sought to import a condition that both voting rights
and share capital owned are to be of the same quantum, failing which
companies will fall in contravention of Rule 3 of Electricity Rules, 2005.
Such a reading of Rule 3 is wholly erroneous and contrary to law for all
the reasons set out hereinabove. The Respondent is a company and is
bound by the law laid down in The Companies Act, 2013 which
specifically provides for constitution of companies with differential
shareholding.
c.

The Respondent is not liable to pay any cross subsidy

surcharge. Furthermore, cross subsidy surcharge is to be levied and
collected only from the captive consumers of open access power and
not from the generator. Therefore, the Respondent is not liable to pay
cross subsidy surcharge.
5.

Application filed by the Respondent on 02-03-2021:The respondent has reiterated almost all avermentsmade

in the

Counter application. In addition to the same , the following averment has been
made in the affidavit filed on 02.03.2021
It is a settled position of law that when a thing is required to be done in
a particular manner, it has to be done in that manner or not at all. The
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TANGEDCO could not have therefore rushed by way of this petition without
completing the process of providing an opportunity to the petitioner.
5.1.

However, the above action of the Respondent TANGEDCO is in

contravention of the orders passed by the Commission in Suo Moto
Proceedings No.1 of 2020 dated 24.4.2020 in the matter of verification of
Captive Status of the CGPs by TANGEDCO and extension of time for
verification wherein the Commission issued the following direction:4.1. According to the existing Procedure under Order R.A.No.7 of
2019, the Petitioners shall submit the required documents within four
weeks from the date of receipt of the Notice from Licensee, for the
period F.Y 2014-15 to 2016-17. But at present, the Commission has
taken note of the fact that the State is facing grave public health crisis
on account of COVID-19 and difficulties faced by CGPs in submission
of requisite documents to the Distribution Licensee. On account of the
pandemic of COVID-19 and resultant situation, Commission considers
that, the CGPs shall be allowed a period offour weeks afresh from the
date of lifting of Lock down in their respective areas, in the cases of
CGPs for which TANGEDCO already issued notices. In the cases of
CGPs, for which notices are yet to be issued (after lifting of lock down
period) by the TANGEDCO, a period of four weeks shall be permitted
from the date of receipt of notice for submission of documents as
stipulated in the procedure‖.

5.2.

Therefore, the directive of the Commission is to extend the period to 4

weeks after lifting of lockdown and the TANGEDCO cannot ignore such
directive. The above directive continues to be in force and was not amended
or modified at the time of filing of the petition. The applicant herein had
specifically referred to such position in its reply dated 21.9.2020 and sought
for time till lifting of lockdown which had already been provided by the
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Commission. However, without waiting for the same, the present petition has
been filed.
5.3.

This petition is therefore filed in contravention of the directives in RA 7

of 2019 as also the orders in SMP No.1 of 2020 and therefore it is to be
dismissed in limine and the TANGEDCO ought to be directed to provide an
opportunity to the applicant herein to represent its case. Any proceedings
without following such mandate would be a serious violation of the petitioner's
rights.
5.4.

The Respondent's case solely premised on the ground that the

Applicant/Respondent has not fulfilled its ownership criteria as mentioned in
the Explanation appended to Rule 3 of the Electricity Rules, 2005 on the basis
that there was differential voting rights among the members.
5.5.

In order to show the prejudice caused to the applicant herein by virtue

of the denial of the right to provide an explanation, the applicant herein is
providing in brief the issues that it would have raised if an opportunity had
been provided, which ought to be provided
a.

The Respondent's understanding of theterm 'ownership' as

defined in the Electricity Rules, 2005 is grossly erroneous.Rule 3 of the
Electricity Rules, 2005 is pre-produced hereunder:
―3. Requirements of Captive Generating Plant- (1) No power plant shall
qualify as a "captive generating plant" under section 9 read with clause
(8) of section 2 of the Act unless
(a) in case of a power plant (1) not less than twenty six percent of the
ownership is held by the captive user(s), and (ii) not less than fifty one
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percent of the aggregate electricity generated in such plant, determined
on an annual basis, is consumed for the captive use.
Provided that in case ofpower plant set up by registered cooperative
society, the conditions mentioned under paragraphs at (z) and (ii)
above shall be satisfied collectively by the members of the cooperative
society:
Provided further that in case of association of persons, the captive
user(s) shallelectricity generated, determined on an annual basis, in
proportion to their shares in ownership of the power plant within a
variation not exceeding ten percent:
(b) In case of a generating station owned by a Company formed as
special purpose vehicle for such generating station, a unit or units of
such generating stations identified for captive use and not the entire
generating station satisfy (s) the conditions contained in paras (i) and
(ii) of sub-clause (a) above including
Explanation: (1) The electricity required to be consumed by captive
users shall be determined with reference to such generating unit or
units in aggregate identified for captive use and not with reference to
generating station as a whole: and (2) the equity shares to be held by
the captive user(s) in the generating station shall not be less than
twenty six per cent of the proportionate of the equity shares of the
company related to the generating unit or units identified as the captive
generating plant.
Illustration: In a generating station with two units of 50 MW each
namely Units A and B, one unit of 50 MW namely Unit A may be
identified as the Captive Generating Plant. The captive users shall hold
not less than thirteen percent of the equity shares in the company
(being the twenty six percent proportionate to Unit A of5O MW) and not
less than fifty one percent of the electricity generated in Unit A
determined on an annual basis is to be consumed by the captive users.
(2) It shall be the obligation of the captive users to ensure that the
consumption by the Captive Users at the percentages mentioned in
sub-clauses (a) and (b) of sub-rule (1) above is maintained and in case
the minimum percentage of captive use is not complied within any
year, the entire electricity generated shall be treated as if it is a supply
of electricity by a generating company.
Explanation. - (1) For the purpose of this rule
a.
'Annual Basis" shall be determined based on afinancial year;
b.
—Captive User" shall mean the end user of the electricity
generated in a Captive Generating Plant and the term "Captive
Use" shall be construed accordingly;
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c.

d.

"Ownership" in relation to a generating station or power plant set
up by acompany or any other body corporate shall mean the
equity share capital withvoting rights. In other cases ownership
shall mean proprietary interest and control over the generating
station or power plant.
―Special Purpose Vehicle" shall mean a legal entity owning,
operating andmaintaining a generating station and with no other
business or activity to be engaged in by the legal entity.'

b.

Therefore, it is now a settled position of law and cannot be
disputed that, in order to qualify as a captive generating plant,
such a plant will have to satisfy the twin conditions of ownership
and consumption, i.e. not less than 26% of the generating plant
should be owned by its captive users and not less than 51% of
the power so generated by the plant should be consumed by its
captive users.

c.

The second explanation appended to Rule 3 defines ownership
for the purpose of Rule 3. The said definition simply states that
ownership in respect of a company shall mean 'equity share
capital with voting rights' Therefore, in order to satisfy
'ownership', intended consumers have to possess equity
shareholding in the generating plant and these equity shares
must have voting rights. In effect, such shareholding must
constitute at least 26% of the entire shareholding in the
generating plant. In this regard, the table set out at paragraph 5
of the Petition is proof of the fact that the Applicant has indeed
fulfilled this condition.

d.

It is submitted that, the Respondent's case is premised on the
ground that equity shareholding pattern and voting rights pattern
are to be identical with each other. Such a reading is prima facie
grossly erroneous and was never subject-matter of any finding
in RA 7 of 2019. The TANGEDCO cannot seek to process an
issue in terms of RA 7 of 2019 and arrive at a conclusion on an
issue which was never subject-matter of the orders in RA 7 of
2019. A perusal of the order would show that this issue was not
subject-matter of the consideration in the case at all.

e.

It is submitted that nowhere in the text of the Electricity Act
2003, the Electricity Rules 2005 or in the TNERC Open Access
Regulations 2014 has it been stated that voting rights has to be
in proportion to the equity shareholding pattern of the
consumers. The Regulations only mandate that consumers must
have equity shareholding along with voting rights.
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f.

Further, the Companies Act, 2013 permits equity shareholding
with differential voting rights in Section 43. The same is
reproduced hereunder:
'Kinds of share capital.—The share capital of a company limited
by shares shall be of two kinds, namely:— (a) equity share
capital—
(i)
with voting rights; or
(ii)
with differential rights as to dividend, voting or otherwise
in accordance with such rules as may be prescribed; ...‖

Therefore, it is possible for a captive generating plant constituted as a
company to possess 26% equity shareholding with differential voting rights. If
voting rights are not commensurate with the shareholding pattern, the same
does notdiminish the shareholding in any manner.
5.6.

Further, the Commission had considered the need and effect of 'profit

sharing ratio' in respect of Limited Liability Partnerships ('LLPs') in its
judgement dated 22.12.2020 in the case of MIs Aiki Eco Power LLP v
TANGEDCO M.P.No. 11 of 2020. In the said judgement, the Commission has
categorically held that while profit sharing ratio can be retained as one of the
particulars in the Form to be submitted while availing group captive scheme,
the same need not be given any weightage. The relevant portion is extracted
hereunder:'In view of the above, the Commission holds that procedure for
verification of status of a captive generating plant vide R.A. No.7 of
2019 dated 28-01-2020 has been made after following the due process
of law and also the Petitioner did not utilise the opportunity of being
heard at the time of issue of the aforesaid procedure. As such, the
"Profit Sharing Ratio" Column in Format III of Table-A shall be retained
in the said Procedure. However, the respondent has to ensure that the
consumption of energy is in proportion to the control over the plant and
Proprietary interest of the LLP Partners and the Profit Sharing Ratio
need not be given weightage.
With the above orders, this petition is finally disposed of.‖
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5.7.

The above case on profit sharing ratio and the instant issue with

respect to pattern of voting rights are similar for the following reasons and
therefore have a bearing upon on the instant case which the applicant herein
would be able to demonstrate before the TANGEDCO if the opportunity to
provide an explanation is properly complied with:
a.

Under the Limited Liability Partnership Act, 2008, Section 23(1) states
that the profit sharing ratio between the partners shall be determined
by the LLP Agreement. If there is no mention of the profit sharing ratio,
the provisions of the 1st Schedule to the Act will be attracted, which
states that profits are to be shared equally.

b.

Similarly, even in respect of voting rights, the same are to be
determined by the partners in the LLP Agreement (Section 33(1) of the
Limited Liability PartnershipAct, 2008). If the LLP Agreement is silent,
each partner gets one vote irrespective of the capital brought in.

c.

The Companies Act, 2003 also permits companies limited by shares to
possess equity share capital with voting rights or with differential rights
as to voting. (Section 43 (1) of the Companies Act, 2013) Therefore,
companies can limit the voting rights of equity share capital by
providing for the same in the Articles of Association.

d.

In both these cases, the Acts/legislations that govern the manner in
which the two entities (namely, LLP and Company) are to be
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constituted provide the flexibility with respect to either profit sharing
ratio or voting rights, which can be lawfully exercised by such entities
as per their needs.
e.

Therefore, a delegated legislation of the nature of R.A.No. 7 of 2019
cannot place restraints on such entities from constituting themselves in
the manner these entities deem fit, so long as they are in consonance
with the law.

f.

In recognition of this, the Commission has passed the above order
dated 22.12.2020, directing the Respondent not to place any
weightage on the profit sharing ratio. Therefore, the Commission can
exercise similar discretion in the instant case.

5.8.

Grave prejudice would be caused to the applicant hereinif it is not

provided a fair hearing and opportunity to present before the TANGEDCO that
its stand on the above issue is therefore blatantly incorrect. By denying this
opportunity to the applicant herein to demonstrate the correct position and
violating the specific extension of time granted by the Commission, grave
injustice has been committed.
5.9.

It is a settled position of law that when a thing is required to be done in

a particular manner, it has to be done in that manner or not at all. The
TANGEDCO could not have therefore rushed by way of this petition without
completing the process of providing an opportunity to the petitioner.
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5.10. The stand taken by the Respondent TANGEDCO is not supported by
law and shows the prejudice of the TANGEDCO. The relevant extract from
the petition is reproduced hereunder:

-

―8. ... As regards the averments contained in the Replies of the
Respondent that the Respondent expressed their difficulty due to the
lockdowns being imposed and their inability to collect the documents in
Navi Mumbai, Maharashtra where their office and documents with
respect to the past period are situate. They had also sought for 2
weeks time after providing documents for personal hearing is not
acceptable one. Providing time for more than 15 days for submission of
reply to show cause notice and personal hearing is not contemplated in
the R.A.No. 7 of 2019 dated 28.01.2020. Hence, the request of the
Respondent is not an acceptable one…..
Therefore, the contention of the Respondent they are permitted four
weeks time afterlifting of lockdown is not acceptable one. If the
Respondents have to file their reply, they may do so by way offiling a
counter.‖

5.11. The above extract shows that the TANGEDCO has approached the
Commission in a hasty manner with the intention of violating the orders
specifically set out and ought not to be permitted.
6.

Written Submission filed by the Petitioner:-

6.1

The Petitioner has reiterated almost all the averments which were

made in the petitioner in this written submission as well. In addition to the
same, the petitioner has made the following additional submission in the
written statement.

As M/s. CWRE Wind Power Pvt Ltd consumes minimum 51% of the
annual generation and also it is a Special Purpose Vehicle and hence the test
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of proportionality on adjusted units or on 51% of the annual generation to be
applied subject to outcome C.A.Nos.8527-8529 of 2009, C.A.Nos.1-2 of 2010,
C.A.Nos.1693-1698 of 2010 and C.A.Nos.12282 of 2016, Civil Appeal Diary
No.22360 of 2021 and Civil Appeal Diary No.21493 of 2021.

7.

Written Submission on behalf of the Respondent:-

7.1.

The Petitioner TANGEDCO has filed the present petition seeking to

cancel the captive wheeling approval granted to the Respondent with effect
from 13.06.2018 and to consequently treat the power sold by the Respondent
generating company, as third party sale which is liable to be levied with cross
subsidy surcharge on the captive consumers.

7.2.

The instant written submissions are being filed in addition to and to

complement the detailed arguments advanced by the Respondent on the
judgement passed by the Hon'ble Appellate Tribunal for Electricity in Appeal
No. 131 of 2020 dated 07.06.2021 and the consequent order of the
Commission in R.P.No.2 of 2021 and batch dated 07.12.2021 which has
settled the law in respect of verification of captive generation plants, while the
instant petition was pending consideration before the Commission.

7.3.

While so, the Petitioner has filed its Written Submissions dated

16.02.2022 without taking into consideration the arguments advanced on the
strength of the judgement and order dated 07.06.2021 and consequential
order dated 07.12.2021 and has merely reiterated the contentions raised in its
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principal petition, especially when the Petitioner TANGEDCO has admitted
that it would comply with and implement judgement passed by the Hon'ble
Appellate Tribunal for Electricity in Appeal No. 131 of 2020 dated 07.06.2021
and the consequent order of the Commission in R.P.No.2 of 2021 and batch
dated 07.12.2021.

7.4.

The instant petition is liable to be dismissed in limine for the reason

that no cross-subsidy surcharge can be levied on a captive generator. If any
cross-subsidy surcharge is to be levied, the same ought to be levied on the
consumers alone and not on the generator.

7.5.

The process of verification of captive generating plants has been set

out in R.A.No. 7 of2019 dated 28.01.2020 which was issued by the
Commission. The specific directive contained in the said order of the
Commissionis as follows:
―7.9.9
In
cases
where
the
captive
users/CGPs
offer
explanation/clarification and the Licensee finds the explanation
satisfactory, the licensee may accordingly act on withdrawal of claims
made. Where, the Licensee is not satisfied with the explanations
offered by the CGP / captive users and is convinced that action has to
be pursued for disqualification of the CGP or to raise the demand
towards payment of cross subsidy surcharges, such cases shall be
brought before the Commission for adjudication by filing necessary
petition‖.

7.6.

In this regard, it is evident that no opportunity has been given to the

Respondent herein for providing an explanation. The basis for the same has
been the stand as set out in the petition in the following manner:
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7.7.

―Providing time for more than 15 days for submission of reply to show
cause notice and personal hearing is not contemplated in the R.A.No. 7
of2019 dated 28-01-2020. Hence, the request of the Respondent is not
an acceptable one‖.
Furthermore, the above action of the TANGEDCO is in contravention of

the orders passed by the Commission in Suo Moto Proceedings No.1 of 2020
dated 24.4.2020 in the matter of verification of Captive Status of the CGPs by
TANGEDCO and extension of time for verification wherein the Commission
issued the following direction:―4.1. According to the existing Procedure under Order R.A. 7 of2019,
the Petitioners shall submit the required documents within four weeks
from the date of receipt of the Notice from Licensee, for the period
Financial Year 2014-15 to 2016-17. But at present, the Commission
has taken note of the fact that the State is facing grave public health
crisis on account of COVID-19 and difficulties faced by CGPs in
submission of requisite documents to the Distribution Licensee. On
account of the pandemic ofCOVID-19 and resultant situation,
Commission considers that, the CGPs shall be allowed a period of four
weeks afresh from the date of lifting of Lock down in their respective
areas, in the cases of CGPs for which TANGEDCO already issued
Notices, In the cases ofCGPs,for which Notices are yet to be issued
(after lifting of lock down period) by the TANGEDCO, a period offour
weeks shall be permitted from the date of receipt of notice for
submission of documents as stipulated in the procedure‖.

7.8.

Therefore, the directive of the Commission is to extend the period to 4

weeks after lifting of lockdown was specifically ignored by Respondent
TANGEDCO and the instant petition has been filed.
7.9.

In fact, Respondent herein had specifically referred to such position in

its reply dated 21.9.2020 and sought for time till lifting of lockdown which had
already been provided by the Commission. However, without waiting for the
same, the present petition has been filed. The same amounts to a gross
violation of the principles of natural justice, namely “audialterampartem '.
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7.10. The stand taken by the Petitioner TANGEDCO in the instant petition is
not supported by law and shows the prejudice of the TANGEDCO. The
relevant extract from the petition is reproduced hereunder:
―8. ……….As regards the averments contained in the Replies of the
Respondent that the Respondent expressed their difficulty due to the
lockdowns being imposed and their inability to collect the documents in
Navi Mumbai, Maharashtra where their office and documents with
respect to the past period are situated.
They had also sought for 2 weeks' lime after providing documents for
personal hearing is not acceptable one. Providing time for more than
15 days for submission of (reply to show cause notice and personal
hearing is not contemplated in the R.A.No. 7 of2019 dated 28.01.2020.
Hence, the request of the Respondent is not an acceptable one.
……..
Therefore, the contention of the Respondent that they are permitted
four weeks' time after lifting of lockdown is not acceptable one. If the
Respondents have to file their reply, they may doso by way of filing a
counter‖.
7.11. The above extract shows that the TANGEDCO has approached the
Commission in a hasty manner with the intention of violating the orders
specifically set out above and ought not to be permitted.

7.12. Aside from the gross procedural violation, even on merits the
Petitioner's case fails to satisfy the law. The Petitioner's case is solely
premised on the ground that the Respondent has not fulfilled its ownership
criteria as mentioned in the Explanation appended to Rule 3 of the Electricity
Rules, 2005 on the basis that there was differential voting rights among the
members.

7.13. The Petitioner's understanding of the term 'ownership' as defined in the
Electricity Rules. 2005 is grossly erroneous.
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7.14. The Petitioner's case is premised on the ground that equity
shareholding pattern and voting rights pattern are to be identical with each
other. Such a reading is prima facie grossly erroneous and was never subjectmatter of any finding in R.A. No. 7 of2019. The TANGEDCO cannot seek to
process an issue in terms ofR.A. No. 7 of2019 and arrive at a conclusion on
an issue which was never subject-matter of the orders in RA 7 of 2019. A
perusal of the order would show that this issue was not subject matter of the
consideration in the case at all.

7.15. Furthermore, the common order dated 07.12.2021 passed by the
Commission in batch of cases, makes no distinction on the nature of equity
share capital along with voting rights to evidence ownership under Rule 3 of
the Electricity Rules, 2005. Furthermore, such a fallacious distinction is not
made in the order of the Hon'ble Appellate Tribunal for Electricity in Appeal
No.131 of 2020 dated 07.06.2021.

7.16. Pertinently the Order dated 07.12.2021 issued by the Commission
recognizes that there is a difference in the number of equity shares vis-a-vis
the voting rights they enjoy. For instance, Table A set out in the Certificate of
Ownership which is to be furnished by Companies declaring their observance
to Rule 3 of Electricity Rules, 2005 reads as follows:-
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S.
Class
No. of
Equity
Shares

No.
Paid
Equity Up
Shares value
Per
Equity
Share

Amount Percentage No. of
of Paid Holding in voting
Up
Paid Up
rights
Equity
Voting
Share
Rights
Capital

%
Holding
in
Equity
Capital
voting
rights

%
holding
in Paid
Up
Share
with

7.17.

A simple perusal of the above table evidences the following:

a.

The Order recognizes that there are multiple classes of shareholders;

b.

The Order recognizes that every class of shareholder can have a
different pattern of voting rights.
All that is required to be shown is that the plant possesses the requisite

number of shareholders who possess voting rights in the plant which
evidences some proprietary ownership over the company.

8.

Findings of the Commission:-

8.1. We have heard the submissions of learned Counsel appearing
for the Petitioner and the Respondents. The Petitioner has filed this
petition for passing an order to declare that the Respondent‟s
captive wheeling of energy agreement to be cancelled in respect of
M/s CWRE Wind Power Pvt. Ltd., with effect from 13.06.2018
treated as third party transaction as per law and their captive users
are liable to pay Cross Subsidy Surcharge for such disqualification of
Captive status.
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The Verifying Authority i.e. the Petitioner contended that the
Respondent has lost the CGP status in respect of “Ownership”
criteria on the following grounds to substantiate their claim:
8.2. The Generator, M/s. CWRE Wind Power Private Limited had
obtained an approval for captive change on 13.06.2018. The
following captive users were approved for wheeling of energy under
captive category and EWA has been entered between M/s. CWRE
Wind

Power

Private

Limited

and

the

Superintending

Engineer/Tirunelveli EDC. The list of users with their % of
shareholding is as follows:
Sl.
No.

Name of the
captive
consumer [user]

HT.SC.
No. of
Captive
user
437

1.

M/s. MIOT Hospital
Pvt. Ltd.

2.

M/s. Euro Shoe
Components Ltd.

1335

3.

M/s. Godrej
Agrovet Ltd.

297&
390

Erode EDC

4.

M/s. Rane Brake
Lining Limited

179

5.

M/s. Rane Engine
Valve

124

6.

M/s. Rane TRW
Steering Systems
Pvt Ltd

250
65
Total

EDC of
the
captive
user
Chennai
(south)
EDC
Vellore
EDC

Tariff

% of
Share
Holding

III/III
[Comm
ercial]
IA/IA
[Indust
rial]
IA/IA

6.504

Trichy
Metro EDC

IA/IA

2.276

Pudukottai
EDC

IA/IA

3.415

Chengalpat
tu EDC
Pudukottai

IA/IA

4.065
4.065

5.691
IA/IA
26.016
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8.3. The Statement of breakup of Captive User holding in Equity
Share Capital with voting rights as on 31.05.2018 which is prepared
as per Director‟s Report Downloaded from MCA website is as
follows:
M/s. CWRE Wind Power Private Limited
Statement prepared as per Director's Report downloaded from MCA website
Table A
Equity Share Capital with Voting Rights as on 31.05.2018
No.

Class of
Equity
Shares

No. of
Equity
Shares

Paid
up
value
per
Equity
Share

Amount
of Paid
up Equity
Share
Capital

Percentage
holding in
Equity
Share
Capital

No. of
Voting
Rights

Percentag
e Holding
in voting
rights

Percenta
ge
holding
in paid
up
Equity
Share
Capital
with
voting
rights

1

A

10,200

10

102000

75.388%

10,200

93.871%

93.871
%

2

B

3,330

10

33300

24.612%

666

6.129%

6.129%

TOTAL

13,530

135,300

100.00%

10,866

100.00%

100.00%
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Table B
Breakup of Captive User holding in Equity Share Capital with voting rights as on 31.05.2018

No.

a
b
c
d
e
f
g

Class of Shareholder
A) Captive
User
Class

M/s. MIOT
Hospitals Pvt. Ltd
M/s. MIOT
Hospitals Pvt. Ltd
M/s. Euro Shoe
Components Ltd
M/s. Godrej
Agrovet Ltd
M/s. Rane Brake
Lining Ltd
M/s. Rane Engine
Valve Ltd
M/s. Rane TRW
Steering
Systems P Ltd
TOTAL(A)

a
b
c

B) Others
CWRE Limited,
UK
CW Renewable
Energy Limited,
UK
TCW Wind Power
Private Limited

No.
of
Equit
y
Shar
es

Paid
up
value
per
Equit
y
Shar
e

Amount
of Paid
up
Equity
Share
Capital

A

190

10

1900

B

690

10

6900

B

550

10

5500

B

550

10

5500

B

308

10

3080

B

462

10

4620

B

770

10

7700

3,520

Percen
tage
holdin
g in
Equity
Share
Capital

1.404
%
5.100
%
4.065
%
4.065
%
2.276
%
3.415
%

35,200

5.691
%
26.016
%

Percent
age
Holding
in
voting
rights

Percenta
ge
holding
in paid
up Equity
Share
Capital
with
voting
rights

190

1.749%

1.749%

138

1.270%

1.270%

110

1.012%

1.012%

110

1.012%

1.012%

62

0.567%

0.567%

92

0.850%

0.850%

154

1.417%

1.417%

856

7.878%

7.878%

9,990

91.938
%

91.938%

A

9990

10

99900

A

10

10

100

0.074%

10

0.092%

0.092%

A

10

10

100

0.074%

10

0.092%

10010

0.092%
92.122
%

10866

100.00
%

TOTAL(B)

10010

100100

GRAND TOTAL
(A+B)

13,530

135300

73.836%

No. of
Votin
g
Right
s

73.984%

100.00%

8.4. In this connection, it is stated that as per Electricity Rules,
2005, “Ownership” in relation to a generating station or power plant
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92.122%

100.00%

set up by a company or any other body corporate shall mean the
equity share capital with voting rights. But, from the above, it is
clear that the Equity Share Capital with voting rights is only
7.878%. Also, in the Memorandum of Association of M/s. CWRE
Wind

Power

Private

Limited/Respondent-1

submitted

by

the

Respondent-1 dated 16.08.2019 for change in the captive users,
share capital clause of Respondent-1 is reproduced below:
“V. Share Capital
The Authorised Share Capital of the Company is Rs.5,00,000/(Rupees Five Lakhs only) divided in to RS. 4,00,000 (Rupees Four
Lakhs only) Class „A‟ or Ordinary Equity Shares of RS. 10/- (Rupees
Ten only) each and Rs.1,00,000/- (Rupees One Lakh only) Class „B‟
Equity Shares of Rs. 10/- (Rupees Ten only) each with 1 vote for
every 5 shares and No Dividend rights attached.
**The Share Capital Clause of the Company is altered vide Special
Resolution passed at Annual General Meeting held on 4th June 2013.”

8.5. From the above clause of Share Capital, it is noticed that the
Class „B‟ Equity Shares has 1 vote for every 5 shares and this clause
is from 4th June 2013. Therefore, the Captive users are holding class
– A equity share capital 26.016%, but captive users holding voting
rights for such Class A equity share capital is 7.878%. Therefore,
the qualification requirement that the captive users ought to hold
“not less than 26% of the equity share capital with voting rights” in
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the Captive Generating Plant is not fulfilled. Hence, the Captive
wind generating plant has not fulfilled the „Ownership‟ criteria in the
existing approval dated 13.06.2018.
8.6. Despite the non-qualification to wheel energy under captive
category based on auditor certificate, the wheeling continues to be
carried on in FY 2020-21 based on the In-Principle approval already
issued dt.13.06.2018. For the reason mentioned above, as the
ownership qualification of the Captive User of M/s. CWRE Wind
Power Pvt. Ltd is not satisfied as per the Electricity Rules 2005, the
arrangement

to

wheel

power

cannot

be

treated

as

captive

consumption. The power availed by Respondent‟s Captive users
during the period of open access transaction shall be treated as
third party transaction and will attract cross subsidy surcharge for
the adjusted units from the date of 13.06.2018. For example for the
Financial year 2019-20, their captive users are liable to pay Cross
Subsidy Surcharge for an amount of Rs.1,19,21,940/-.
8.7. Based on the above lines, show-cause notices have been issued
vide letter dated.14.09.2020 and 29.09.2020. In continuation to the
above, Respondent furnished reply vide letter dated.08.10.2020 and
14.10.2020 respectively. As regards the averment contained in the
Replies of the Respondent that the Respondent expressed their
difficulty due to the lockdowns being imposed and their inability to

42

collect the documents in Navi Mumbai, Maharashtra where their
office and documents with respect to past period are situate. They
had also sought for 2 weeks time after providing documents for
personal hearing is not acceptable one. Providing time for more
than 15 days for submission of reply to show cause notice and
personal hearing is not contemplated in the R.A.No.7 of 2019 dated
28.01.2020. Hence, the request of the Respondent is not acceptable
one. If the respondents have to file their reply they may do so by
way of filing a counter.
8.8. It is relevant to note that the share Capital clause of the
Company is altered vide Special Resolution passed at ExtraOrdinary General Meeting held on 5th August 2020. Based on the
resolution, it is stated that the B class shares of the captive users
converted into A class shares. A class share has one vote for one
share. Thereby the voting rights towards ownership criteria are
fulfilled by the Respondent. Therefore, it is established that before
the conversion of the shares the Respondent has not fulfilled the
voting rights towards ownership criteria as per the Electricity Rules2005.
8.9. As M/s. CWRE Wind Power Pvt. Ltd. consumes minimum 51%
of the annual generation and also it is a Special Purpose Vehicle and
hence the test of proportionality on adjusted units or on 51% of the
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annual generation to be applied subject to outcome C.A.Nos.8527 8529 of 2009, C.A.Nos.1-2 of 2010, C.A.Nos.1693-1698 of 2010
and C.A. Nos. 12282 of 2016, Civil Appeal Diary No.22360 of 2021
and Civil Appeal Diary No.21493 of 2021.
8.10. For the reasons stated, the TNERC is pleased to cancel captive
wheeling of energy in respect of M/s CWRE Wind Power Pvt. Ltd.,
with effect from 13.06.2018 treated as third party transaction as
per law and their captive users are liable to pay Cross Subsidy
Surcharge for such disqualification of Captive status.
Per contra, the contentions of the Respondent are as under:
8.11. The present petition is not maintainable and is liable to be
dismissed in liminesince it is not in consonance with the ruling set
forth in R.A.7 of 2019 dated 28.01.2020. The specific directive
contained in the said order of the Commission is as follows:
“7.9.9

In

cases

explanation/clarification

where
and

the

the

captive

Licensee

finds

users/CGPs
the

offer

explanation

satisfactory, the licensee may accordingly act on withdrawal of claims
made. Where, the Licensee is not satisfied with the explanations offered
by the CGP/captive users and is convinced that action has to be
pursued for disqualification of the CGP or to raise the demand towards
payment of cross subsidy surcharges, such cases shall be brought before
the Commission for adjudication by filing necessary petition”.
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8.12. In this regard, it is evident that no opportunity has been
given to the applicant herein for providing an explanation. The
basis for the same has been the stand as set out in para 8 of the
petition that
“Providing time for more than 15 days for submission of
reply to show cause notice and personal hearing is not contemplated in
the R.A. No. 7 of 2019 dated 28.1.2020. Hence, the request of the
Respondent is not an acceptable one”.

8.13. The second explanation appended to Rule 3 defines ownership
for the purpose of Rule 3. The said definition simply states that
ownership in respect of a company shall mean 'equity share capital
with voting rights' Therefore, in order to satisfy 'ownership', intended
consumers have to possess equity shareholding in the generating
plant and these equity shares must have voting rights. In effect,
such shareholding must constitute at least 26% of the entire
shareholding in the generating plant. In this regard, the table set out
at paragraph 5 of the Petition is proof of the fact that the Applicant
has indeed fulfilled this condition.

ORDER
The repeated averments of the Respondent are that the
Petitioner had approached this Commission in a hasty manner
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without providing a fair hearing and opportunity to present their
case.
Further, the Respondent has stated that the Petitioner‟s stand
of voting rights has to be in proportion to the equity share holding
pattern of the consumers is not supported by law and shows the
prejudice of the TANGEDCO.
Therefore, the Commission considers that there is a merit in
the arguments of the Respondent.

But, at the same time, the

Commission finds justification in the claim of the Petitioner that the
Respondent have fulfilled the “Ownership” criteria only with effect
from the Extra Ordinary General Meeting held on 5 th August 2020
and not before.
In the said EGM a Special Resolution was passed mentioning
therein that the “B” Class Shares of the Captive Users, who have
“One Vote for Every Five Shares” were converted into “A” Class
Shares, who have “One Vote for One Share”. From the above, it is
clear that the “Ownership” criteria was fulfilled by the Respondent
after the date of EGM only i.e. from 5th August 2020.
The Petitioner has claimed Cross Subsidy Surcharge from the
Respondent for the year 2019-20 based on the records available as
on 31-05-2018 (relevant FY 2018-19), which is not correct.
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Similarly, the Respondent has also given the Auditor‟s
Certificate as on 10-08-2020, which pertains to the FY 2020-21.
In order to have a balanced approach, the Commission,
therefore, directs the Petitioner - TANGEDCO as under:
1. To provide an opportunity to the Respondent to present
their case with the supporting documents for the period
2018-19 and 2019-20.
2. Verify the same and satisfy themselves about the fulfilment
of twin criteria of “Ownership” and “Consumption” by the
Respondent.
3. As stated in Clause 9.9.9.6 of the Commission‟s Order for
CGP verification in M.P. No.24 of 2020 dated 07-12-2021,
wherever non-compliance of CGP status is noticed, the
Petitioner shall file a Miscellaneous Petition before the
Commission for adjudication and the Commission shall
dispose the same within six months.
With these observations, the petition is disposed of.
(Sd........)
(K.Venkatasamy)
Member (Legal)

(Sd......)
(M.Chandrasekar)
Chairman
/True Copy /
Secretary
Tamil Nadu Electricity
Regulatory Commission
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