
1 
 
 

TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
PRESENT:  
 
 
Thiru M.Chandrasekar        ....  Chairman 
 

and 
Thiru. K.Venkatasamy       ….  Member (Legal) 
 

D.R.P. No.9 of 2019 
 
M/s. Aquasub Engineering  
HT SC No. 444 
Rep. by its Vice-President – Finance 
and Administration Mr.T.Narendran 
Thudiyalur Post 
Coimbatore – 641 034.  

… Petitioner  
                         (Thiru Arun Anbumani 
                      Advocate for the Petitioner)  

Vs. 
 
1. Tamil Nadu Generation and Distribution  

Corporation Limited (TANGEDCO) 
Represented by its Chairman and Managing Director 
No.144, Anna Salai, Chennai – 600 002. 

 
2. The Chief Financial Controller / Revenue 
 Tamil Nadu Generation and Distribution Corporation 
   Limited (TANGEDCO) 
 144, Anna Salai, Chennai – 600 002. 
 
3. The Superintending Engineer 
 Coimbatore Electricity Distribution Circle / North 
 Tatabad, Coimbatore – 641 012. 
 
4. The Additional Chief Engineer 
 Coimbatore Electricity Distribution Circle / North 
 Tatabad, Coimbatore – 641 012. 
  
             …Respondents 

(Thiru  M.Gopinathan 
Standing Counsel for TANGEDCO) 
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  Dates of hearing : 17-09-2019; 24-09-2019; 15-10-2019; 
      29-10-2019; 10-12-2019; 17-12-2019; 
      11-02-2020; 10-03-2020; 04-08-2020; 
      15-09-2020; 06-10-2020; 20-10-2020 
      10-11-2020; 24-11-2020; 08-12-2020; 
      22-12-2020; 29-12-2020; 19-01-2021; 
      16-02-2021 and 17-02-2021   
 
  Date of Order     : 10-08-2021 
 

 
          The DRP No. 9 of 2019 came up for final hearing on 17-02-2021. The 

Commission upon perusing the affidavit filed by the petitioner, counter affidavit filed 

by the respondent, all other connected records and after hearing both the parties 

passes the following:- 

ORDER 

1.  Prayer of the Petitioner in DRP No.9 of 2019:- 

 The prayer of the petitioner in this petition is to- 

(i) setaside the impugned communications of the 3rd respondent bearing 

Lr.No.SE/CEDC/N/DFC/AO/R/AAO/HT/A4/F.AquaSub/D/2014, dated                

07-01-2015 culminating in Lr. No. SE/CEDC/N/DFC/AO/R/ AAO/HT/A4/ 

F.AquaSub/D.709/2019, dated 17-07-2019 issued to the petitioner for their 

HT SC No.444 demanding a sum of Rs.9,49,84,235/- (Rupees Nine Crores 

Forty Nine Lakhs Eighty Four Thousand Two Hundred and Thirty Five only)  

and forbear the Respondents, their men, officers, agents, representatives 

and assigns from making any such demand as made in the impugned 

communications or otherwise from the petitioner ; 

(ii) direct the respondents to refund the sum of Rs.4,34,23,477/- (Rupees Four 

Crores Thirty Four Lakhs Twenty Three Thousand Four Hundred and 

Seventy Seven only) collected from the petitioner by the 3rd and 4th 
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respondents without any authority of law, together with interest at 12% per 

annum; 

(iii) direct the respondents to refund the fees paid by the petitioner for this 

D.R.P. before the Commission and to pay costs to the petitioner; and 

(iv) pass such further or other orders as this Commission may deem fit and 

proper in the facts and circumstances of the case and thus render justice.   

 

2. Facts of the case:- 

 This petition has been filed to setaside the impugned communications of the 

3rd respondent bearing Lr.No.SE/CEDC/N/DFC/AO/R/AAO/HT/A4/F.AquaSub/ 

D/2014, dated 07-01-2015 culminating in Lr. No. SE/CEDC/N/DFC/AO/R/AAO/HT/ 

A4/F.AquaSub/D.709/2019, dated 17-07-2019 issued to the petitioner for their HT 

SC No.444 demanding a sum of Rs.9,49,84,235/- (Rupees Nine Crores Forty Nine 

Lakhs Eighty Four Thousand Two Hundred and Thirty Five only)  and forbear the 

Respondents, their men, officers, agents, representatives and assigns from making 

any such demand as made in the impugned communications or otherwise from the 

petitioner and to further direct the respondents to refund the sum of 

Rs.4,34,23,477/- (Rupees Four Crores Thirty Four Lakhs Twenty Three Thousand 

Four Hundred and Seventy Seven only)  collected from the petitioner by the 3rd and 

4th respondents without any authority of law. 

 

3. Contention of the Petitioner:- 

3.1. The Petitioner is a continuous process industry having a captive foundry and  

involved in the manufacturer of borewell submersibles, single phase domestic 

pumps, etc.  The Petitioner has a HT service connection bearing HT SC No.444 for 
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its Unit, falling within the 3rd Respondent's Circle.  The HT  consumers like the 

Petitioner were facing frequent fluctuations in supply and interruptions in power, in 

order to tide over the power crisis, the HT consumers installed wind mills (either 

fully owned or as shareholders/partners) for generating wind energy to meet out 

their energy requirements or have been purchasing power from Power Exchanges 

and other Third Party Sources. Most of the Petitioner's power requirements are met 

through their own windmills located within the EDC's pertaining to 

SE/South/Coimbatore, SE/Tiruppur and SE/ Kanyakumari. Necessary Wheeling 

Agreements duly signed by the Petitioner and the Superintending Engineer of the 

respected circles are in place. As per the above agreements the wind energy 

generated are to be adjusted on the respective HT service. The excess/unutillzed 

energy shall be banked and the banking period shall be one year from April month 

of a calendar year to March month on next calendar year. The unutilized energy if 

any, shall be purchased by the licensee at the rate of 75% of normal purchased 

rate. 

 

3.2. Restriction and Control (R & C) measures were imposed from 01-11-2008 by 

the then TNEB (now TANGEDCO, the 1st Respondent) to overcome powers 

shortages. Under the R & C measures, there was restriction of the quantity of 

energy measured in Kilo Watt Hours or units that the HT consumer can consume in 

a month and also the quantum of power that the HT consumer can draw at a time 

(called the Maximum Demand). The permitted consumption of energy is called 

Energy Quota and the permitted demand is called Demand Quota. These were 

fixed from time to time depending on the availability of power. The R & C measures 

came to be deliberated and were sanctioned by the Commission with certain 
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modifications vide its Order dated 28-11-2008. Subsequently, the Commission, by 

its Order 07-09-2010, permitted the HT consumers to avail Third Party power over 

and above the 1st Respondent's quota and up to the consumers' sanctioned 

demand, without incurring excess demand and excess energy charges.  The 

Commission also held that the need for advance declaration of the consumer for 

procurement of power through open access is dispensed with.    

 

3.3. As a part of these R&C measures some HT consumers were allowed to use 

the 1st Respondent’s power continuously for a given number of days in a month and 

is prohibited from using the 1st Respondent's power during the other days of the 

month. This concept is called as optimum demand facility. The days on which the 

consumers are not allowed to use the 1st Respondent's power are called holiday 

period. The monthly dates of the holiday period are fixed by the Superintending 

Engineers of the 1st Respondent from time to time. Units like the Petitioner are 

designed/planned to operate for 24 hours with all the machines and controls online 

to produce the required end-product. Such Units cannot afford to run its 

machineries occasionally or intermittently and stop frequently as it would cause 

damage to its machineries and it is absolutely necessary that the Units should 

either run their machineries continuously or stop them continuously. The Petitioner 

is a continuous process industry and not like any other industry which can afford to 

stop then and there and restart.  The petitioner, being a continuous process 

industry, has been permitted to avail this optimum demand facility. 

 

3.4. The then TNEB (now TANGEDCO, the 1st Respondent) and its Chief 

Financial controller/Revenue (the 2nd Respondent) were repeatedly issuing 
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arbitrary and unreasonable Memos/Circulars unilaterally tampering with the orders 

passed by the Commission and altering the formulae and directions therein.  These 

caused great difficulties to the consumers and had the effect of restricting the 

optimum demand facility and/or denying open access, etc. The Commission has 

set aside such unilateral Memos/Circulars and has repeatedly frowned upon the 

then TNEB (now TANGEDCO) for indulging in such acts.   

 

3.5. One such Memo dated 31-08-2009 issued by the 1st Respondent stipulated 

that "Optimum demand concept is applicable for those consumers availing Boards  

Power only". The Memo dated 31-08-2009 was sought to be clarified in Memo  

dated 09-10-2009, wherein Clause 4 stipulated "Those who are eligible under 

deemed demand concept as per the memos.dt 19.12.08, dt 4.8.09 and 21.8.09  for 

Wind energy, CPP and Third party power purchase are not eligible for Optimum 

demand concept.” There was nothing in the Order dated 28-11-2008 passed by the 

Commission that permits to make such discrimination. By virtue of these Memos, 

the Optimum Demand Concept with working day and power holiday concept were 

allowed by the then TNEB (now TANGEDCO, the 1st Respondent) only for 

consumers availing TNEB power and other OA consumers were denied the 

optimum demand concept. As these Memos stipulating such denial were arbitrary, 

unreasonable and consequently unconstitutional, the same was challenged by 

several consumers including the Petitioner before Hon'ble High Court, Madras as 

well as before the Commission as early as in 2009-2010 itself.   

 

3.6. The Hon'ble High Court, Madras transferred a batch of nine Writ Petitions to 

the Commission and directed the Commission to consider the issues raised in the 
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Writ Petitions and to pass appropriate orders on merits in accordance with law. The 

then TNEB (now TANGEDCO, the 1st Respondent) had given an undertaking  

before the Hon'ble High Court, Madras to continue the optimum demand concept till 

such time the Commission passes appropriate orders. Thereafter, the Commission 

heard the cases in detail in T.A. Nos. 1 to 9 of 2011 and passed its order dated                     

28-12-2011.  The Commission specifically held that the instructions issued by the 

then TNEB in its Memos ran contrary to various provisions of the Act and the 

Commission did not  endorse the argument of the then TNEB that Optimum 

Demand Concept for continuous process industries should be limited to those 

consumers, who are solely dependent on TANGEDCO supply only. The  

Commission therefore directed that the Optimum Demand Concept should be 

available to those consumers duly providing for the captive power/third party power 

brought in by them during the concerned periods.  

 

3.7. The above Order passed by the Commission was approved by the Hon’ble 

High Court, Madras in its Order dated 29-06-2012 passed in W.P.No. 14264 of 

2012, which held: 

“The genesis of this letter, granting the benefit of Optimum Demand 

under the category of continuous process industry is the Memo dated 

1.11.2008. On which there appears to be no dispute. It is only thereafter 

that by proceedings dated 31.8.2009 issued by the Tamil Nadu Electricity 

Board technical branch wherein in paragraph 5 which has already been 

extracted above, the new concept of Optimum Demand being made 

applicable to consumers availing Board's power only was introduced and 

that was continuously being followed by all the Superintending Engineers 

in various letters like one which is impugned in the present case viz., 

1.6.2012 following the earlier letter dated 27.10.2010. Paragraph 5 of the 

letter No.SE/CEDC/N/AEE/GL/F.Power cut/D/985/2010, dated 

27.10.2010 referred to above, which is referred to in the impugned letter, 

by the authorities, declined the benefit of Optimum Demand quota, in 

case the industry opts for third party sales/CPP power/Wind Energy 
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during the continuous working days and also stated that peak hour 

relaxation will be cancelled. This concept which the 3rd Respondent's 

Board tried to impose on HT consumers who fall under a category of 

continuous process industries was negatived by the Commission in TA 

Nos.1 to 9 of 2011 by order dated 28.12.2011. According to the 

petitioner, no appeal has been filed against that order. The 3rd 

Respondents have also not produced any material to show that the 

above order has been reviewed or modified. Hence, the impugned order 

does not have the support of a valid memo or circular. The letter dated 

27.10.2010 of the office of the Superintending Engineer is of no 

consequence after the order of the Commission. 

 

16. In such view of the matter, the finding of the Commission is very 

specific in that, it clearly holds that the restriction imposed in Memo dated 

31.8.2009 is arbitrary and discriminatory and therefore, the 3rd 

Respondent Board's arguments that Optimum Demand Concept should 

be given only to industries who opted for power of the Board was found 

to be erroneous and wrong. The Commission clearly holds that the 

Optimum Demand Concept should be made available to Open Access 

consumers who have their own captive power or purchase power from 

third party. Since the Court had referred the writ petitions pending before 

it to the Commission, the Commission gave a finding that the 9 

consumers covered by the transfer application will be entitled to the said 

benefit. 

 

17. Since the Commission does not deal with the claims of individual 

persons but interprets the Circular/Memo issued by the 3rd Respondent 

Board under section 86 (1) (f) of the Act, the question of applicability to 

the Commission’s order to 9 persons covered by the order dated 

28.12.2011 is totally based on a misconception of the Commission’s 

order and the Electricity Act. The Commission clearly holds that the 

Circular Memo dated 31.8.2009 is discriminatory as a consequence it 

applies to all similarly placed. In view of the above finding, utilising the 

wind energy from captive generation or purchased from third party 

source cannot be a ground to deny the benefit of Optimum Demand 

Concept as provided under Memo dated 1.11.2008. The order of the 

Commission is applicable to all similarly placed HT consumers without 

discrimination.”  

 

Hence, by virtue of the Order dated 28-12-2011 passed by this Commission 

and the Order dated 29-06-2012 passed by the Hon’ble High Court, Madras, all 

optimum demand consumers were entitled to the benefit of the optimum demand 
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concept by utilizing their wind energy from captive generation or purchased from 

third party sources.  

 

3.8. In respect of the Petitioner, vide letter bearing Lr.No.SE/CEDC/N/CBE/AO/ 

Rev/ HT/F.Windmill/D.No.213/2012 dated 12-04-2012, the 3rd Respondent 

acknowledged that the Petitioner is running its industry from 01-04-2012 onwards 

during the power holidays and load shedding period by utilizing the power from its 

wind mill current generation. The Petitioner was informed that the banked units 

prior to 31-03-2012 will not be considered and taken into account and that the 

Petitioner was however entitled to encash the banked units upto 31-03-2012. The 

Petitioner was specifically requested to run its industry during the power holiday 

and during the load shedding period in accordance with the current generation of 

the wind power. The Petitioner had scrupulously followed the said directions of the 

3rd Respondent and have consumed their power in the power holiday period. The 

Petitioner, being an optimum demand consumer utilizing their wind energy from 

captive generation, whenever a communication was issued from the 3rd 

Respondent’s end the working days and power holiday schedule was duly 

mentioned. During the holiday period, the Petitioner adjusted its wind energy 

generated through its wind mills and the balance energy is banked. There was no 

specific instruction or order subsequent to the said directives of this Commission, 

directing that wind energy shall not be adjusted during power holiday period by 

those who have opted for optimum demand concept. 

 

3.9. The Petitioner thereafter withdrew from the Optimum Demand Concept in 

December 2013 and a communication to this effect was issued by the 4th 

Respondent on 19-12-2013. While the facts were so, the 4th Respondent vide its 
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Lr.No.ACE/CEDC/N/CBE/ DFC/AO/Rev/HT/A4/HT SC 444/2013 dated 21-12-2013, 

instructed the Petitioner to pay a sum of Rs.35,91,341/- as short levy amount within 

seven days of the receipt of the said letter. The 4th Respondent in the said letter 

referred to a certain working instruction bearing Lr.No.CFC/FC/DFC/AAO 

HT/AS3/D No.133/2013 dated 21-10-2013 from the 2nd Respondent and claimed 

that it was instructed that in respect of HT consumers who have been permitted to 

avail optimum demand facility and who is having wind energy adjustment, the wind 

energy generation shall be adjusted against working day consumption only and 

balance kept in banking for adjustment in the following months. The 4th Respondent 

further claimed that as per the said instructions, the 10/2013 and 11/2013 bill was 

revised by not adjusting wind energy during power holiday period consumption and 

arrived at the said demand. The said demand was contrary to the Orders passed 

by the Commission and the 3rd Respondent’s letter dated 12-04-2012 issued to the 

Petitioner. The 4th Respondent, despite being aware that all the adjustments were 

done in accordance with the Orders passed by the Commission during the period of 

2012-2013 itself, raised the unlawful demand on the Petitioner. The Petitioner was 

constrained to make the said payment since their request for availing supply at                   

110 kV was with the 3rd Respondent and the 3rd Respondent had informed that the 

requested facility would be given only if the said demand was paid by the 

Petitioner. 

 

3.10. Thereafter, the 4th Respondent vide its proceedings bearing 

Lr.No.ACE/CEDC/N/ CBE/DFC/AO/Rev/HT/A4/HT SC 444/2014 dated 25-03-2014, 

instructed the Petitioner to pay a sum of Rs.37,66,714/- as penalty for quota 

exceeded during holiday period for the months of 07/2013, 10/2013, 11/2013 and 
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12/2013. This demand was also raised on the same basis as the earlier demand 

dated 21-12-2013. Despite this demand also being contrary to the Orders passed 

by the Commission and the 3rd Respondent’s letter dated 12-04-2012 issued to the 

Petitioner, the Petitioner was once again constrained to make the payment since 

they had to avail supply at 110 kV. Again, the Petitioner received another demand 

from the 4th Respondent bearing Lr.No.ACE/CEDC/N/CBE/DFC/AO/Rev/ HT/A4/HT 

SC 444/2014 dated 13-05-2014 for a sum of Rs.3,10,73,226/- revising the bills for 

the period 07/2012 to 06/2013. This demand was also once again raised on the 

same basis as the earlier demand dated 21-12-2013. The Petitioner was once 

again compelled to pay this above amount of Rs.3,10,73,226/- since they had to 

avail supply at 110 kV and their 1,000 KVA additional load request was pending 

with the 3rd Respondent. Be that as it may, it is to be seen that in none of these 

demands, any show cause notice was issued to the Petitioner by the 4th 

Respondent before collecting such huge amounts and the Petitioner was also not 

allowed to put forth its stand. The Petitioner is in fact entitled to refund of these 

payments and has prayed accordingly before the Commission.  

 

3.11. While so, the 3rd Respondent vide its impugned communication bearing 

Lr.No.SE/CEDC/N/CBE/ AO/R/AAO/HT/ A4/F.AquaSub/D/2014 dated 07-01-2015 

made a demand for a sum of Rs.9,89,76,431/- claiming that during the review of 

the bills from 03/2012 to 03/2014, it was found that excess charges for exceeding 

demand and energy quota for the energy and demand consumed during power 

holiday period from 04/2012 to 12/2013 has been collected shortly to the extent of 

Rs.9,89,76,431/-. When huge demands had already been made and collected from 

the Petitioner under compulsion vide the 4th Respondent’s proceedings dated                          
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21-12-2013, 25-03-2014 and 13-05-2014, for the same period under the same 

head, it was surprising that a fresh demand was sought to be made for the same 

period. The 3rd Respondent had, in its impugned communication, referred to a 

certain instruction bearing Lr.No.CFC/FC/DFC/AAO/HT/AS3/REV/D.No.116/13 

dated 31-07-2013 issued by the 2nd Respondent. It was claimed that the 2nd 

Respondent had instructed that in respect of HT consumers who have been 

permitted to avail optimum demand facility and who is having wind energy 

adjustment, the wind energy generation shall be adjusted against working day 

consumption only. Thus, it could be seen that the basis for this huge demand was 

once again the same claim as made earlier, was contrary to and in violation of the 

Orders passed by the Commission and the 3rd Respondent’s own letter dated                       

12-04-2012 issued to the Petitioner. 

 

3.12. The Petitioner addressed a letter dated 02-02-2015 objecting to the demand 

and also stating that the earlier amounts demanded and collected from them were 

not correct. The Petitioner requested the 3rd Respondent to drop the demand made 

vide the impugned communication dated 07-01-2015. The Petitioner however made 

a payment of Rs.49,92,196/- under protest for the months of November and 

December 2013. Thereafter, the Petitioner did not receive any response for long 

from the 3rd Respondent despite the Petitioner repeatedly addressing letters to 

them. Finally, vide Lr.No.SE/CEDC/N/DFC/AO/R/AAO/HT/F.AquaSub/D.976/ 2016 

dated 18-06-2016, the 3rd Respondent informed the Petitioner that its 

representation for withdrawal of the above demand was referred to their 

headquarters for getting clarification and that the 2nd Respondent vide his Memo 

dated 02-05-2016 had given a clarification, which was extracted in the 3rd 
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Respondent’s letter dated 18-06-2016. In view of the reasons set out in the said 

letter, the 3rd Respondent informed that the Petitioner is liable to pay the balance 

amount of Rs.9,49,84,235/- and requested the Petitioner to show cause why the 

amount should not be collected within 15 days from the date of receipt of the letter. 

 

3.13. In response to the 3rd Respondent’s letter dated 18-06-2016, the Petitioner 

had furnished its detailed responses vide its letters dated 20-07-2016 and 23-07-

2016 and requested the 3rd Respondent to withdraw the demand made. Since no 

response was received from the 3rd Respondent for several months, the Petitioner 

had by their letter dated 06-01-2017 requested the 3rd Respondent to consider its 

replies and do the needful. Vide letter bearing Lr.No.SE/CEDC/N/DFC/AO/R/AAO/ 

HT/A4/F.Aqua Sub/D.44/ 2017 dated 24-01-2017, the 3rd Respondent had informed 

the Petitioner that the 2nd Respondent has once again been addressed by the 3rd 

Respondent’s office for further clarifications and that instructions from their 

headquarters are awaited. The 3rd Respondent had further informed the Petitioner 

that the show cause notice dated 18-06-2016 for an amount of Rs.9,49,84,235/- is 

temporarily withdrawn without prejudice to the clarification sought for. 

 

3.14. After about one and a half years of the letter dated 24-01-2017, the 

Petitioner received the 3rd Respondent’s Lr.No.SE/CEDC/N/DFC/AO/R/ 

AAO/HT/F.AquaSub/ D.644/2018 dated 04-10-2018, wherein it was informed that 

the Petitioner’s representation for withdrawal of the demand was referred to their 

headquarters for getting clarification and that the 2nd Respondent vide his Memo 

dated 02-05-2016 and Memo dated 29-08-2018 had given a clarification, which was 

extracted in the 3rd Respondent’s letter dated 04-10-2018. In view of the reasons 

set out in the said letter, the 3rd Respondent informed that the Petitioner is liable to 
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pay the balance amount of Rs.9,49,84,235/- and requested the Petitioner to show 

cause why the amount should not be collected within 15 days from the date of 

receipt of the letter.  

 

3.15. From a perusal of this letter dated 04-10-2018, it was seen that the 

clarification said to have been issued by the 2nd Respondent was the same 

clarification that was given earlier and extracted in the 3rd Respondent’s letter dated 

18-06-2016. None of the issues addressed by the Petitioner in its letters were dealt 

with by the 3rd Respondent or the 2nd Respondent. Vide the Petitioner’s reply dated 

30-11-2018, the Petitioner brought to the notice of the 3rd Respondent that no new 

clarification/information has been forthcoming from the 2nd Respondent and that 

there was no basis to issue the said show cause notice demanding the said 

amount. Hence, the Petitioner prayed for withdrawal of the show cause notice 

issued by the 3rd Respondent. The Petitioner further informed the 3rd Respondent 

that despite their reply, in the unlikely event of the 3rd Respondent wanting to still 

proceed further with their show cause proceedings, the Petitioner requested the 3rd 

Respondent to provide them with an opportunity of personal hearing before any 

decision is taken by it, so as to enable the Petitioner to explain their stand in person 

and add further facts and produce necessary documents. On 07-02-2019, the 

Petitioner was afforded a personal hearing by the 3rd Respondent, wherein the 

Petitioner brought to the notice of the 3rd Respondent the various Orders passed by 

the Commission, the Orders passed by the Hon’ble High Court, Madras and 

explained how the demand made by the 3rd Respondent was illegal and in violation 

of the Orders passed by the Commission and the Electricity Act.   
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3.16. After over five months of the personal hearing being conducted by the 3rd 

Respondent, the impugned communication bearing Lr.No.SE/CEDC/N/DFC/AO/R/ 

AAO/HT/A4/F.Aqua Sub/D 709/2019 dated 17-07-2019 came to be issued to the 

Petitioner. The said letter was received after office hours on 20-07-2019 by the 

security guard and came to the notice of the Petitioner on 22-07-2019. Vide the 

impugned communication dated 17-07-2019, the 3rd Respondent has repeated the 

very same explanations offered earlier and claimed that the sum of 

Rs.9,49,84,235/- be paid within 15 days from the date of receipt of the notice failing 

which the service is liable for disconnection without further notice. Even before the 

Petitioner could study the impugned communication issued by the 3rd Respondent 

and deliberate on the next course of action, the Petitioner has on 02-08-2019 

received a communication from the 3rd Respondent (signed on 31-07-2019) 

directing the Petitioner to pay the demanded amount by 05-08-2019. The 3rd 

Respondent, who had withdrawn the demand in 2017 and thereafter once again 

made the demand only after nearly 1 ½ years in 2018, is seeking to throttle the 

Petitioner establishment by pressurizing it to make the payment within a short span 

of 15 days, failing which the 3rd Respondent has threatened to disconnect the 

Petitioner’s service. The 3rd Respondent, by such acts, is seeking to render the 

Petitioner’s right to legal recourse otiose. 

 

3.17. The demands made by the 3rd and 4th Respondents are illegal, opposed to 

principles of natural justice, not sustainable either in law or on facts and deserves 

to be Set Aside by the Commission on the following amongst other Grounds. 

 

3.18. The impugned communications of the 3rd Respondent are arbitrary, 

illegal, discriminatory, unconstitutional, issued without any authority of law and 
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jurisdiction and in violation of principles of natural justice. The acts and deeds of 

the 3rd Respondent have resulted in a gross violation of the rights guaranteed to 

the Petitioner under the Constitution of India.  

 

3.19. The 3rd Respondent’s demand of a sum of Rs.9,49,84,235/- is 

thoroughly illegal and without any sanction of law. Likewise, the earlier demands 

totalling a sum of Rs.4,34,23,477/- made by the 3rd and 4th Respondents and 

collected from the Petitioner are also thoroughly illegal and without any sanction of 

law. The said amounts are therefore required to be refunded to the Petitioner. The 

3rd and 4th Respondents have no authority under law to make any such demand. 

None of the Respondents are the appropriate authorities to decide that those who 

own wind mills and adjust wind energy can do so only against working day 

consumption and not during power holiday period. It is only the Commission which 

is the competent authority to decide such issues and no such decision has been 

taken by the Commission.  

 

3.20. The procurement of power through Open Access, as has been observed 

by the Hon’ble Supreme Court, is a valuable right vested in the consumers. This is 

why the enjoyment of such right has been directed to be regulated by the 

Appropriate Commission. The impugned communications and the clarifications 

issued by the 2nd Respondent makes serious inroads into exercise of powers 

vested with the Commission and therefore are illegal and deserve to be set aside.  

 

3.21. The 3rd Respondent’s claim that the letter issued by the 2nd Respondent 

is an executive order based on the prevailing rules and regulations and that each 

and every instructions issued by their headquarters need not be endorsed by the  
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Commission as it is patently illegal, untenable and unsustainable and an affront to 

the functions and powers of the Commission. The Commission has time and again 

held that such Memos, Circulars, clarifications, etc., issued by the 1st Respondent 

and/or any of its without approval of the Commission are illegal.  

 

3.22. Despite the same, the present clarification has been issued and an 

illegal demand has been raised on the Petitioner.     

 

3.23. The stand of the 3rd Respondent in its impugned communication dated 

17-07-2019 that “during the power holidays it is clearly implied that the consumer 

should declare holidays during the power holidays mentioned and only 10% of the 

quota is allowed for security purposes” is only applicable for using Board’s power 

and not for the consumer’s own power sourced through open access. The said 

stand, apart from being in violation of open access permitted and recognized 

under the Electricity Act, 2003, is also contrary to the 3rd Respondent’s own 

communication dated 12-04-2012 wherein the Petitioner was requested to run its 

industry during power holiday and during load shedding period in accordance with 

the current generation of the wind power.  

 

3.24. The Commission has already decided in its Order dated 28-12-2011 

passed in T.A.No.1 to 9 of 2011, which challenged similar untenable restrictions 

imposed by the Respondents, that such restriction is impermissible in law. The 

Hon’ble High Court, Madras had also held that the said Order passed by this  

Commission applies to all consumers. While so, the restriction/concept now 

sought to be enforced by the 3rd Respondent is arbitrary, illegal and 

unsustainable. 
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3.25. The 3rd Respondent ought to have seen that the Petitioner had 

scrupulously adhered to the instructions given by it and consumed the energy 

generated from its own windmills during the holiday period. The 3rd Respondent 

has raised monthly bills and the Petitioner has promptly and regularly paid and is 

paying the monthly bills as raised by it. There has been no complaint by the 3rd 

Respondent against the Petitioner in this regard. While so, the 3rd Respondent 

cannot seek to unilaterally make such unlawful demands.  

 

3.26. In none of the Orders/communications issued during the relevant period 

there was any mention about the non-adjustment of wind energy during power 

holiday period or that wind energy is to be adjusted against working day 

consumption only. The very purpose of continuous process industry, optimum 

demand concept and open access are sought to be defeated by the 3rd 

Respondent by making such demands on the basis of clarifications/ 

instructions/Memos said to have been issued by the 2nd Respondent.  

 

3.27. The Respondents ought to have seen that procurement of power 

through open access is protected by the Electricity Act, 2003. The role of the 

licensee (i.e., the 1st Respondent TANGEDCO) is limited to that of a carrier. The 

Commission has already held that procurement through open access will be 

treated as an additionality. While so, untenable and unsustainable restrictions like 

the one referred to in the 3rd Respondent’s impugned communications and said to 

have been issued by the 2nd Respondent, either as clarifications/ 

instructions/Memos, which have neither been sanctioned nor approved by the 

Commission are patently illegal and can have no validity in the eyes of law. Any 
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demand raised on the basis of such illegal clarifications/instructions/Memos cannot 

be enforced by the 3rd Respondent. 

 

3.28. The 3rd Respondent failed to note that at no point of time the Petitioner 

violated the quota fixed by the 3rd Respondent. Had the Petitioner violated the 

quota, the power to the Petitioner’s Unit would have been immediately stopped for 

within the next 48 hours. It is not open to the 3rd Respondent to reopen and revise 

the Bills and thereby claim such huge amounts from the Petitioner.  

 

3.29. The clarification dated 31-07-2013 said to have been issued by the 2nd 

Respondent cannot be the basis to make any such demand on the Petitioner.  The 

2nd Respondent has no authority to issue any such clarifications as the same are 

solely within the ambit of the Commission. The said clarification is in respect of 

some other consumer for a query raised by some other Circle’s Superintending 

Engineer. The said clarification was not issued in respect of the Petitioner’s Unit 

for the 3rd Respondent to apply the same for the Petitioner. Be that as it may, the 

3rd Respondent appears to have blindly applied the so-called 

clarifications/instructions to the Petitioner’s Unit. This has resulted in the impugned 

communications per se being rendered unsustainable, both in law and on facts. 

The above argument applies in equal force to the Memo dated 21-10-2013 cited 

by the 4th Respondent in its earlier demands made on the Petitioner. 

 

3.30. Assuming but not conceding that such instructions were approved/ 

sanctioned by the Commission and had the 3rd Respondent informed the 

Petitioner during the relevant period not to consume in such manner, the Petitioner 

would not have consumed so. Having not done so and having specifically directed 
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the Petitioner to consume its wind power during the holiday period, it is not open to 

the Respondents or anyone from the 1st Respondent to make such claims long 

after the consumption. No penalty whatsoever can be levied on the Petitioner as it 

has operated its HT industry during the holiday period in accordance with the 

current generation of wind power and the same will be evident upon a perusal of 

the units of energy generated and consumed during the said period.  

 

3.31. Neither any Audit Party nor the Respondents or anyone else has any 

power to reopen the earlier bills and revise the same on the basis of some working 

instructions issued post the period under issue, in the absence of any direction 

from the appropriate authority, viz., the Commission. The 3rd Respondent had 

raised bills every month taking into consideration the 3rd Respondent’s power used 

during the working days and the windmill power used during the holiday period. 

While so, the 3rd Respondent cannot be permitted to reopen the bills by making 

such illegal and unsustainable claims.  

 

3.32. The doctrine of promissory estoppel and legitimate expectation are fully 

applicable to the case of the Petitioner. The Petitioner scrupulously complied with 

the directions of the 3rd Respondent and observed a particular number of days in a 

month as working days and the remaining days as holiday period. Having 

permitted the Petitioner to utilize its wind power during the holiday period and 

having raised the monthly bills which were duly paid by the Petitioner, the 

Respondents are now estopped from resiling from its representation. The 

Petitioner relying on the representations given by the 3rd Respondent had utilized 

their wind power generated by their own windmills which were installed by 
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investing huge sums of money only because the 3rd Respondent was unable to 

provide the necessary power.  

 

3.33. The Respondents have failed to see that monthly CC bills were raised 

and fully paid for the subject period and the same cannot be revisited or revised by 

any working instructions from the 2nd Respondent at a later date by changing the 

method of calculation of adjustment of wind energy and applying the same 

retrospectively. 

 

3.34. The Petitioner’s activities were all planned and programmed well in 

advance considering various parameters including availability of power and 

procurement of power during restrictions imposed by the 3rd Respondent. As a 

responsible licensee, the Respondents should have at the inception itself given 

sufficient time and advance notice before bringing in any new proposal or change, 

which is legally sustainable and having obtained the prior approval of the  

Commission. Instead, the 3rd Respondent seeks to arbitrarily, illegally and 

retrospectively revise the method of wind energy adjustment and thereby claim 

short levy. Apart from being arbitrary and capricious, this is also contrary to the 

principles of natural justice.  

 

3.35. The Respondents failed to note that by drawing power from its own wind 

mill sources, the Petitioner is not using the power of the Respondents and is only 

reducing their load. Instead of rewarding consumers like the Petitioner, the 

Respondents are seeking to punish the Petitioner by formulating such 

unsustainable working instructions and making such demands.  
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3.36. In the case of wind EWA, the energy generated is injected into the grid 

at the generating circle and the captive use of the generated units is made by the 

consumer through TANGEDCO's distribution network at the consumption circle. 

There is an obligation by the distribution and the transmission licensee to ensure 

the grid availability during the period in question. Apart from the failure of 

TANGEDCO in its obligation of keeping the distribution lines available, the energy 

adjusted during the power holiday period which was originally allowed for 

adjustment is claimed to be withdrawn, without having any endorsement from the 

Commission. It therefore follows that any alleged claim of the Petitioner losing 

captive status, if at all, is only because of withdrawing the adjusted units during 

power holiday period and not because of any failure to consume the units 

generated. The Petitioner had furnished to the 3rd Respondent the details of its 

generation and consumption and it was evident beyond any doubt that the 

Petitioner’s percentage of utilization of their generated units was only 84%.   

 

3.37. During the period of 2012-2013, R&C measures along with load 

shedding was implemented. During this period, the Petitioner faced 1928 hours of 

load shedding which works out to 80 days. But while calculating the consumption 

in wind generation, these load shedding hours were not taken into account. If 

these hours are considered, the Petitioner will become eligible for 51% 

consumption. Hence, the claims to the contrary by the 3rd Respondent are 

untenable and unsustainable.    

 

3.38. The Petitioner utilized the energy in the year 2012-13 only based on the 

permission given by the Respondents. The Petitioner withdrew from the Optimum 

Demand Concept in December 2013. The circular issued in 2013, assuming but 
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not conceding that the same is valid, could not be applied with retrospective effect 

from 2012 and on such basis it cannot be claimed that the adjusted energy in 2012 

has been considered as unadjusted in the year 2013 in bill and that the 

requirement of 51% has not been complied.  

 

3.39. The Petitioner states that it is constrained to approach the Commission only 

because of the acts and deeds of the 3rd Respondent. Since the actions of the 3rd 

Respondent is arbitrary, illegal and without any authority of law, the Petitioner has 

a strong prima facie case and the balance of convenience is also in its favour. 

There is grave urgency in the matter as stated supra as the Petitioner apprehends 

that coercive action would be taken against them by the Respondents to enforce 

the patently illegal demand. The 3rd Respondent appears to be in a tearing hurry to 

somehow recover the amounts from the Petitioner without even giving any 

breathing time to study its impugned communications and seek appropriate legal 

recourse. It is therefore just and necessary that Interim Orders, as prayed for, are 

granted in favour of the Petitioner, failing which the Petitioner will be put to grave 

prejudice, irreparable loss and untold hardship. On the contrary, the Respondents 

would not be put to any prejudice, loss or hardship if Interim Orders, as prayed for, 

are granted.  

 

4. Affidavit of Thiru T.Narenderan:- 

 

4.1. As directed by the Commission vide its order dated 17-12-2019, the 

Petitioner filed an affidavit. 
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4.2. The Respondents have incorrectly shown several columns under the caption 

'Working Day Adjustment (Units)' and 'Banking (Units)' as '0', despite the Petitioner 

having enough units for adjustment. By adjusting the available banked units against 

Working Day Adjustment (Units) from the data provided by the Respondents, the 

figures under the caption 'Total Adjustment (Units)' and 'Banking (Units)' would 

change.  

 

4.3. Assuming but not admitting, 8,11,000 units represents the excess units 

consumed by the Petitioner during the power holiday period, this would then mean 

that the Petitioner is liable to pay Rs.1, 37,44,971/- for the said  8,11,000 units 

(calculated at three times). 

 

4.4. However, the Respondents have failed to consider that the Petitioner had 

enough banked units generated by it, which is eligible for adjustment in working day 

and power holiday period. The Respondents have not adjusted 55,79,244 units 

generated by the Petitioner.  

 

4.5. If these units are reckoned, then the Petitioner's utilization would exceed the 

requirement of 51%. Be that as it may, as the Respondents have not adjusted the 

said 55,79,244 units, but have consumed the same and not paid the Petitioner and 

consequently the Petitioner would be entitled to payment of Rs.1,53,42,921/- 

(calculated at Rs.2.75/-  for 55,79,244 units). 

 

4.6. It would be clear that a sum of Rs.4,50,21,517/- is due and payable by the 

Respondents to the Petitioner. Interest is payable for the said sum from 2013 

onwards. 
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4.7. Even going by the Respondents 'own data, that the amounts so far collected 

from the Petitioner and the further claims made against the Petitioner by the 

Respondents are all incorrect, untenable and unsustainable.  

 

5. Affidavit filed on behalf of Respondents 1 to 4 on 10-03-2020:- 
 

 The respondent also filed a detailed working sheet in this matter vide 

affidavit dated 10-03-2020.   

 

6. Counter affidavit filed on behalf of Respondents 1 to 4:- 
 

6.1. The supply of electricity to the consumer was effected on their agreeing to 

the terms of agreement. The petitioner is therefore bound by the action indicated 

therein.  The paragraphs relevant are extracted and produced hereunder:-   

“Para: 4: To comply with requirement of Act and terms and conditions of 
Distribution code and supply Code: The consumer hereby undertakes to 
comply with all the requirements of the applicable Acts, Regulations etc., 
and Grid code, Distribution Code and Supply Code and of any amendments, 
modifications or reenactments thereof or any other enactments to be passed 
in relation to supply made under this agreement from time to time and the 
rules regulations or orders etc., made thereunder from time to time, 
provisions of the tariffs, scale of Miscellaneous and other charges and the 
terms and conditions of supply prescribed from time to time and the 
consumer hereby agrees not to dispute their applicability to this agreement. 

 
Para: 6: Obligation of the consumer to pay all charges levied by Licensee: 
From the date this agreement comes into force the consumer shall be bound 
by and shall pay the licensee, maximum demand charges, energy charges 
surcharges, meter rents and other charges, if any in accordance with the 
tariffs applicable and the terms and conditions of supply notified from time to 
time for the appropriate class of consumers to which it belongs” 

 

6.2 Due to the prevailing power shortage in the state of Tamil Nadu, the 

Government on 22.10.2008 has issued restrictions on the consumption of power 

relying on Regulations 38 of the Tamil Nadu Electricity Distribution Code.  Initially 

40% cut on the usage of Electricity was imposed by the Tamil Nadu Electricity 
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Board as per the approval of the Tamil Nadu Electricity Regulatory Commission 

with effect from 1.12.2008. This restriction and control measures have been relaxed 

from time to time according to the power position prevailing at that time.  

 

6.3. After receipt of the government orders, the Board approached the 

Commission for levying of charges for excess demand and energy in case of 

exceeding the demand and energy quotas. The Commission has issued detailed 

order in MP No. 42 of 2008 dated 28.11.2008. Paragraphs 29 and 33 of the order 

are reproduced below: 

“29. If the excess demand is charged at a rate thrice the normal rate as at 
present and if excess energy consumption is charged thrice the normal rate, 
the excess consumption is liable to be charged at a rate equivalent to 
Rs.13.20 per unit for H.T industrial consumers, if both the demand and 
energy quota are exceeded. We believe that this is fair and just to the 
consumer and the licensee and therefore the Commission directs that 
excess demand shall be charged at a rate thrice the normal rate and excess 
energy consumption be charged at thrice the normal rate for both HT 
industrial and commercial consumers. 

 
33. The TNEB has proposed to restrict the demand of HT industrial and HT 
commercial consumers to 5% and 10% respectively during the evening peak 
hours from 6 PM to 10 PM. They have further proposed that consumers 
violating the restrictions and the demand and energy quota should be liable 
to face the restricted demand of 5% and 10% as the case may be for the 
following 48 Hours. The Commission accepts the above proposals in view of 
acute shortage of Power”. 

 

6.4. The Commission has approved the formula for fixing of quota as per Memo. 

No. CE/ comm. EE/ DSM/ AEE/PMM/ F. Power cut /D.001/08 dated 01.11.2008. 

Initially the cut was 20% on the base demand and base energy and subsequently 

revised from time to time according to availability of power in the state. The quota 

for the consumers who are availing third party power purchase, wind energy 

generation is the TNEB quota plus the equivalent demand supplied through third 

party and wind energy during the month. Thus the consumers availing third party 
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and wind mill generation are entitled for additional demand and energy quota in 

addition to the quota fixed up to the sanctioned demand.  

 

6.5. As per the formula approved by the Commission, in circular memo dated 

1.11.2008, base energy has been arrived at and also as per the formula in circular 

memo dated 17.11.2008 the energy and demand quota for those of the consumer 

having captive generation has been  fixed. As per orders in MP No. 42 of 2008 as 

well as Suo Moto proceeding No. 1 of 2009, the Commission has directed that the 

consumption of electricity by such consumers shall not exceed the sanctioned 

demand and base energy.  This has further been confirmed by order dated 

07.09.2010 on MP No. 39 of 2010.  The maximum limit up to which a consumer 

whether having CPP, captive generation or wind generation shall be the base 

energy and not in excess of the base energy. The Commission further directed  that 

any consumption in excess of the base energy is excess over energy and 

appropriate excess charges have to be levied. The extracts of the commission’s 

order in MP No. 39 of 2010 is reproduced hereunder:- 

 “4. Findings of the Commission: 
4.1. The Petitioner questions the clarification issued by the TNEB on 
25.11.2009, which states that the energy supplied by captive generators 
shall not exceeds base energy. The entire scheme of Restriction and Control 
Measures is based on base demand and base energy. The Commission’s 
order in Suo-Moto Proceedings No 1 of 2009 also recognizes this fact. Para 
16(10) of the order states that from 1.11.2009 the base demand and base 
energy may be continue to be fixed with reference to the formula laid down 
by TNEB in their memo dated 17.11.2008. 

 
4.2. Therefore it is clear that the scheme of Base demand and base energy 
will continue to operate. Any consumption in excess of base demand and 
base energy will be construed as excess demand and excess energy and 
appropriate charges are leviable. Therefore to argue that the captive 
consumers can bring in more than the base energy would be a distortion on 
the entire scheme of Restriction and Control Measures.” 
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6.6. As regards T.A. Nos. 1 to 9 of 2011 after receipt of the orders made in W.P. 

No. 14264 of 2012, all similarly placed HT consumers are extended Optimum 

demand facility without discrimination. As such the petitioner has also been 

sanctioned with optimum demand to run their industry continuously for the 

restricted working days. 

 

6.7. In view of the continuous process involved in the industry at the request of 

the Petitioner and also in accordance with the restriction and control measures 

ordered in circular memo dated 1.11.2008; the petitioner’s industry has been 

permitted to run on optimum demand with restricted working days and power 

holidays. Circular memo No CE/ Comml /EE/ DSM/ F. Power cut/D. 001/2008 

dated 01.11.2008 stipulates that: 

“n. In case of continuous process industries and those HT services which 
cannot operate with the present level of cut, Chief Engineer/ Distribution 
concerned can fix such optimum/minimum demand as may be required to 
operate the industry, but this will be subject to the power supply being made 
available only for such restricted specified period depending upon the nature 
of process of the industry so as to keep with the overall of the Grid. 
Example: 

 Sanctioned Demand    : 2200 KVA 
 Recorded maximum demand   : 2000 KVA 
 Base quota demand (60%)   : 1200 KVA 
 Total KVA days in a month   : 1200x30 = 36000 KVA days 
 

If the industry requires minimum 1800 KVA for operation and request TNEB 
to fix optimum demand to run the industry, then the Chief 
Engineer/Distribution may consider the request of the consumer. The 
consumer may be informed to run the industry for 20 days continuously 
(36000 / 1800 KVA) and not to run the industry for balance days of the 
month. Lighting load for security and essential activities may be permitted 
within the load already permitted for peak hour for the balance days.”  

 

6.8. As for as the energy quota is concerned in respect of optimum demand 

consumers, there is no change in energy quota. The total monthly energy quota 

shall be fixed as energy quota for working days and 10% of the quota is fixed as 
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holiday quota for lighting and security purpose. TANGEDCO has not reduced the 

monthly energy quota proportionately based on the number of working days and 

holidays for consumers under optimum demand concept. 

 

6.9. In the case of the Petitioner, M/s. Aqua Sub Engineering, Foundry, Unit II the 

sanctioned/permitted maximum demand was 4500 KVA. As per formula approved 

by the commission in memo dated 1.11.2008, the petitioner’s base demand worked 

out to 4071 KVA and base energy was 853167 units. As for that of other industrial 

consumers, the quota at 20% cut on the base demand and energy works to 3257 

KVA and 682540 units respectively.  

 

6.10. On further sanction of 480 KVA during October 2010 the base energy has 

been arrived as 973167 (Additional demand KVA x 250 Kwh = 120000 + 853167). 

In view of the optimum demand concept, the demand of 4050 KVA and 927900 

units have been permitted to the petitioner with restricted number of working days. 

In respect of the petitioner’s industry, at the request of the petitioner; the working 

days were regularly during the first fortnight of the billing month and power holidays 

were during the second fortnight (i.e., from 14th to 28th of the billing month) 

 

6.11. In respect of continuous process industries those who could not run the 

industry with the available quota demand can go for optimum demand  (i.e., 

minimum demand required to operate their industry beneficially) with restricted 

number of working days and balance days in the month shall be power holidays. 

The consumer has been permitted optimum demand of 4050 KVA continuously 

without peak hour restrictions and balance days of the billing month should be 

power holidays. During the power holidays 10% of the permitted quota shall be 
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eligible. This has been clearly indicated in all the approvals with specific insistence 

that during power holidays the eligible quota is only 10% for the purpose of lighting 

and security and for any excess over consumption; penalty will be imposed as per 

TNERC orders.  

  

6.12. In respect of optimum demand consumers, the energy quota and demand 

quota (Monthly KVA in a month) which is available for entire month is fixed as 

quota, only for the Working days. In respect of HT consumers who have been 

permitted to avail optimum demand facility and who are availing wind energy 

adjustment, the wind generation shall be adjusted against the working days’ 

consumption only and the balance kept in banking for adjustment in following 

months. However, in the present case i.e., in SC 444 the wind units available after 

adjustment against the working days’ consumption have also been inadvertently 

taken for adjustment against the holidays’ consumption. By adjusting the ineligible 

wind units against the holiday’s consumption, the bills were issued with 

undercharges during 2012-13 and 2013-14 

 

6.13. As for as the optimum demand consumers are concerned, the entire month’s 

quota has been given in view of the continuous running of the industry. The quota 

which is available for 30/31 days in the month has been enhanced and permitted to 

limit working days. In allowing so, there is no reduction of quota. Further, for the 

purpose of lighting and security 10% of the Quota has been permitted during the 

Power holiday period.  It has been clearly directed that only 10% of the quota is 

allowed during the power holiday period for the purpose of lighting and security. 

The concept of optimum demand may thus be clearly implied that after having 

availed the entire month’s quota that too at enhanced level, further consumption 
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more than the sanctioned demand and base energy will defeat the entire scheme of 

Restriction and Control measures.  

 

6.14. IEX, third party power injection into the grid are assured and delivered at 

fixed quantity against the individual slot’s consumption. The actual quantum of 

injection in these cases could be exactly available and adjusted against the 

corresponding slot’s consumption. However in the case of wind generation the 

same is seasonal, infirm and not certain. Further in the case of the petitioner’s wind 

mills the monthly wind mill readings were usually taken on 10th or 12th of the 

previous month to the 10th or 12th of the current month. (Example: the generation 

from 10th / 12th of April to 10th / 12th of May has been taken for adjustment 

against the consumption of May.  

 

6.15. In connection with Lr. No. SE/CEDC/N/CBE/AO/Rev/HT/F. Wind mill/D. No. 

213/2012 dated 12.4.2012, the Petitioner has been informed as below: 

“You are running your HT industry from 01.04.2012 onwards, during the 

power holidays and load shedding period, by utilizing the power from your 

windmill current generation. 

 1.  You have not declared in advance the current generation. 

2.  Without any declaration you are running your industry during power 

holiday and load shedding period. 

3.  As per instructions of the TANGEDCO, at any cost, banked units prior 

to 31.03.2012 will not be considered and taken into account. However 

you are entitled to encash your banked units up to 31.3.2012. 

4.  You are requested to run your HT industry during power holiday and 

during Load shedding period in accordance with the current 

generation of the wind power. 
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5.  At the time of billing if any excess over utilization of Wind power 

beyond current generation is found then excess over charges as per 

the prevailing order in force will be levied.”  

 

6.16. The petitioner was required to declare the current generation and required to 

run their industry during the power holiday period with the current generation. But 

during the period in question, (2012-13 & 2013-14 up to 12/2013), the petitioner 

had not adhered the above and continued to consume excess energy and demand 

during the power holiday period. 

 

6.17. In the case of the petitioner,  the working days are regularly during the first 

fortnight of the month. The wind mill generation available for adjustment is the 

generation from 11th/ / 13th of the previous month to 10th / 12th of the current 

month. This generation has been adjusted at the first count against the working 

days’ consumption which normally fell during the first fortnight of the month and the 

balance carried over to banking. As it is not possible to assess the actual 

generation available for adjustment against the Holiday consumption, and as also 

as per the instructions on adjustment of wind energy against the working day’s 

consumption, the bills already issued with wind adjustment during power holiday 

were revised and under charges assessed and demand issued to the petitioner. 

Since the current generation from the second fortnight is known only in the next 

month, and the holiday periods fell during the second fortnight of the month, the 

bills already issued with wind adjustment against the holiday period have been 

revised and the demand issued.  
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6.18. During the financial year 2012-13, even after adjustment of wind generation 

both against working days and Power holidays, the petitioner had not fulfilled the 

Captive generating plant Norms as envisaged by Electricity Rules – 2005. The total 

aggregated wind generation during the financial year 2012-13 was 17861874 units. 

Against these units the adjustment including the consumption during power holiday 

was 8999532 units. The utilization percentage on the above works out to 50.38% 

(8999532 /17861874) 

 

6.19. Rule 3 of the Electricity Rules 2005 stipulates the requirements of Captive 

Generating Plant: 

“Rule 3: Requirement of Captive Generating Plant. 
(1) No power plant shall qualify as a “Captive Generating Plant” under 
Section 9 read with clause (8) of section 2 of the Act unless: 
 
In the case of power plant, 
 
Not less than twenty six percent of the ownership is held by the captive 
User, and Not less than fifty one percent of the aggregate electricity 
generated in such plant, determined on an annual basis, is consumed for the 
captive use: 

 
(2) It shall be the obligation of the captive users to ensure that the 
consumption by the captive users at the percentages mentioned in sub 
clauses (a) and (b) of sub-rule (1) above is maintained and in case the 
minimum percentage of captive use is not complied with in any year, the 
entire electricity generated shall be treated as if it is a supply of electricity by 
a generating company.” 
 
In view of the consumption was less than 51% of the aggregated generation 

the petitioner lost the CGP Status. Therefore the entire wind energy adjusted during 
2012-13 has to be treated as if it is supply of electricity by a generating company 
(i.e., from third party sources). This third party power, which was not assured and 
uncertain and also the exact injection could not be quantified, could not be taken for 
adjustment against the Holiday days’ consumption. Hence the bills which were 
issued by adjusting the wind units during the holiday days’ period have been 
revised and the short levy arrived and demand issued by the impugned letter”.  
 

6.20. Even if it is admitted without accepting the fact that the wind generation 

could be adjusted during the holiday days’ consumption, in that scenario also there 
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was excess over demand and energy. To elucidate the above excess over 

consumption, the following are put forth for a better understanding:  

Demand: 

Working days  : 4050 KVA (Optimum demand) 

Power Holiday   :   477 KVA (Quota) 

Energy: 

Working days  :  927900 units 

Power Holiday   :   62859 units (Quota) 

 

Power holiday period was consistently from 14th to 28th of the billing month during 

June 2012 to December 2013. (For 13 days). IEX adjustment from April 2012 to 

June 2012 and from July 2012 onwards wind generation alone taken for adjustment 

against the Holidays’ consumption. 

 

Equivalent demand to be calculated as per formulae approved in memo 

17.11.2008: i.e., 

                     Adjusted Wind units against consumption 

  Equivalent demand:       ----------------------------------------------------  

             No of days x 24 Hrs x PF (0.97) 

 

Month Holiday 
Rec. 
DMD in 
Kva 

Holiday 
consumption 
Wind Adjt. 

Eq. 
DMD 
on 
wind 

Quota 
DMD 

Ex.Ov.DMD Prop. 
excess 

No. of 
days 

July 
2012 

4054.20 562808 805.85 477 2771.35 1293.30 14 

August 
2012 

4770.60 511200 731.96 477 3561.64 1543.38 13 

Sep. 
2012 

4620.00 446460 639.26 477 3503.73 1518.28 13 

Oct. 
2012 

4452.00 460080 658.85 477 3316.15 1437.00 13 

Nov. 
2012 
 

4644.60 391980 561.25 477 3606.35 1562.75 13 
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Dec. 
2012 

4563.00 489540 700.94 477 3385.05 1466.86 13 

Jan 
2013 

4639.20 415080 860.45 477 3783.00 1639.30 13 

Feb 
2013 

4636.80 430440 616.32 477 3545.87 1536.54 13 

March 
2013 

4631.40 403020 577.06 477 3577.34 1550.18 13 

 

 

6.21 From the above it may please be appreciated that even after taking into 

account the current generation and banked units for adjustment during the power 

holiday period, there was continuous excess consumption of demand. But the bills 

were undercharged by not billing the excess over demand charges. The same is 

the case for the year 2013- 14 also. (Up to 12/2013). While the enhanced optimum 

demand itself  was 4050 KVA during the power holiday having 10% of the quota, 

the consumption is more than the optimum demand  and was  around 4600 to 4770 

KVA for the 13 days’ of Holiday period.  This puts burden on demand side 

management and resulting in load shedding and power purchase with higher cost. 

Further the petitioner had consumed over and above the base energy. While the 

base energy was fixed at 973167 and the optimum demand quota energy permitted 

for 927200 units, the monthly consumption was more than 12 to 15 lakhs every 

month during 2012-2013.  The petitioner has thus exceeded the base energy also. 

Therefore as per order in MP No. 39 of 2010, to argue that the consumer can bring 

in more than the base energy would be a distortion of the entire scheme of 

Restriction and Control measures.   

 

6.22. Having lost the CGP status, the surplus units after adjustment are not 

eligible for carry forward to banking and adjustment against future consumption. 

However the entire consumption both during working days and holidays were 
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adjusted by set off of the current and banked wind units. The above incorrect billing 

was pointed by the Accountant General Audit party and therefore the bills were 

revised and the impugned demand for 9,49,84,235/- has been issued by letter 

dated SE/ CEDC/ N/ CBE/ DC/ AO/R/ AAO/ HT/A4/F.Aquasub/ D709/2019 dated 

17.07.2019.  

 

6.23. The clarification issued by letter dated 31.07.2013 was issued by referring to 

memo dated 1.11.2008.  Hence the same is in continuation to the memo dated 

1.11.2008. An executive order is also issued in keeping in view the rules and 

executive business. The clarification issued has to be considered in its proper 

perspective.  The memo dated 31.07.2013 is clarificatory in nature, it may not have 

the force of law but the same may come within the purview of the well-known 

principle of ‘contemporaneous exposito’ and could be given retrospective operation.  

 

6.24. Restriction and control measures were implemented with effect from 

1.11.2008. The Commission has approved the formula in memo dated 1.11.2008 

and 17.11.2008 on fixing quota and allowing open access power.  As per Para 29 

and 33 of MP No. 42 of 2008, excess energy and excess demand charges are 

approved by the commission.  Therefore for exceeding the demand and energy 

during the year 2012-13 and 2013-14, the impugned demand was issued and the 

same is lawful.  

 

6.25 The bills which were undercharged have been revised duly taking into 

account the eligible open access power, IEX, wind etc. The excess over demand 

and energy have been arrived at and the quantum of penalty as stipulated in Para 

29 and  33 of MP No. 42 of 2008 worked and the demand issued. Detailed 
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calculations on the same have also been provided. Hence the same is in order and 

payable by the petitioner. 

 

6.26. Access to open access power has not been denied. But the same has to be 

within the base energy and sanctioned demand.  Bringing in of more than the base 

energy is a distortion in the entire Restriction and Control Measures.  

 

6.28. The entire month’s quota has been permitted with enhanced optimum 

demand and also permitted to avail up to the sanctioned demand over and above 

the optimum demand. The quota is for 30/31 days of a full month. Only for the 

purpose of lighting and security 10% is permitted.  This has been ordered in view of 

the stringent power position. Therefore to permit additional wind power which is 

uncertain, infirm during the power holiday period would put strain on the grid.  

 

6.29. The facility to extend optimum demand has been given to all similarly placed 

consumers and the petitioner has also been permitted.  The optimum demand has 

been permitted with enhanced quantum of demand and energy for restricted 

working days and balance days are Power holidays. This has been permitted as 

per clause “n” of memo dated 1.11.2008. Hence there is nothing arbitrary/illegal in 

allowing optimum demand. 

 

6.30. As per letter dated 12.04.2012, the petitioner had been required to declare in 

advance current generation and requested to run only with the current generation 

during the power holiday period. But the petitioner had not informed in advance the 

current generation. 
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6.31. It is true that open access is protected by the Electricity Act and procurement 

of energy is an additionality. But the limit with which the petitioner can consume is 

up to the sanctioned demand and base energy. In the case of the petitioner even if 

the wind generation has been taken for adjustment, there is huge excess 

consumption of demand. As such for the excess the Petitioner is liable to pay 

excess over charges as indicated by orders in MP No. 42 of 2008. 

 

6.32. The petitioner being a large consumer presently with 8105 KVA of 

sanctioned demand is expected to be aware of the orders issued from time to time. 

The petitioner with full understanding of the 10% holiday quota has continuously 

consumed demand around 4600 to 4700 KVA during the 13 days holiday period. 

This is much higher than the optimum demand of 4050 KVA permitted for the 

working days quota.  

 

6.34. The petitioner had not only planned their operation in accordance with the 

wind generation and also failed to fulfil the statutory obligation of 51% utilization.  

 

6.35. Even if the wind units are taken for adjustment, the demand consumption 

was much higher and exceeded the quota. There is no violation of quota is not 

correct.  

 

6.36. The supply of electricity has been given on agreeing to abide by the terms of 

supply agreement. As per provision in clause 12(1) of the supply code, wherein it 

has been stipulated that “in the event of any clerical error or mistakes in the amount 

levied, demanded or charged by the licensee, the licensee will have the right to 

demand an additional amount in case of under charging and the consumer will 
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have the right to get refund of excess amount in case of overcharging.” In 

accordance with the above provision the demand for the under charges was issued 

for 2012-13 and 2013-14. Hence the contention of the petitioner that neither audit 

party nor the Respondents are any power to re-open the past bills is not correct.  

 

6.37. Due to the stringent power position prevailing in the State of Tamil Nadu, 

restriction and control measures were imposed from 1.11.2008. The Commission 

approved the formula in memo dated 1.11.2008 for fixing of quota to various 

categories of consumers. As for the consumers of continuous process industries 

and who cannot operate with the present level of cut, optimum/minimum demand 

as may be required to operate the industry has been permitted with restricted 

number of working days. In accordance with the directions the petitioner had been 

permitted with 4050 KVA of optimum demand for 15/16days in a month and the 

balance 13/14 days are power holidays. The petitioner has having wind mill 

generation and as per the terms of Energy Wheeling Agreement, eligible for 

adjustment of the wind generation against the industrial consumption.  

 

6.38 The petitioner has been permitted optimum demand with specific direction to 

consume 10% of quota of energy and demand for lightning and security purposes. 

The petitioner had not fulfilled the statutory obligation stipulated by Electricity Rules 

2005 and failed to consume 51% of the aggregate generation. Thus, lost CGP 

status. Therefore the supply of wind generation has to be treated as a supply from 

third party sources. Third party sources have no banking facility. The petitioner had 

been specifically required to use current generation during the power holiday. The 

generation being measured during the second fortnight and made available for 
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adjustment against the first fortnight’s working days’ consumption. Also having lost 

the CGP status and the supply has to be treated as from a generating company; 

the exact injection made for adjustment against power holiday period could not be 

ascertained.  Further executive orders in continuation to memo dated 1.11.2008 

have also been issued not to adjust wind generation during power holiday period by 

memo dated 31.07.2013 by TANGEDCO’s headquarters. The ineligibility of wind 

adjustment during power holiday period has been pointed out by A.G’s Audit party 

with direction to realize the short levy. Therefore the bills which were issued with 

wind adjustment during Power holiday period have been revised and the resultant 

short levy of Rs.9,49,84,235/- demanded by the impugned letter dated 17.07.2019. 

 

6.39. The petitioner who has availed electrical supply on agreeing to the terms of 

the agreement, wherein it has been agreed to comply with all the requirements of 

the applicable Acts, Regulations etc., and Grid code, Distribution Code and Supply 

Code and of any amendments, modifications and agreed to pay all charges levied 

by the Licensee. As also the petitioner has been permitted to wheel the wind 

energy for his captive use as per the terms of the energy wheeling agreements. 

The excess over demand charges have been levied in accordance with Para 29 

and 33 of MP No 42 of 2008. Since the Licensee is entitled to recover any 

undercharges billed as per Regulation 12(1) of Tamil Nadu Electricity Supply Code, 

the short levy of under charges on excess over demand charges and demanded. 

 

6.40. After considering the objections filed by the petitioner through their letters 

dated 04.02.2015, 20.07.2016, & 23.07.2016, show cause notice was issued by 

letter dated 04.10.2018. The reply furnished through petitioner’s letter dated 

30.11.208 and the facts put forth during the personal hearing on 07.02.2019 have 
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been considered carefully and having found that the short levy on excess over 

demand and energy are to be paid, the impugned letter dated 17.07.2019 was 

issued. In as much as the excess over demand charges are claimed in accordance 

with Para 29 and 33 of MP No 42 of 2008 and also as per Regulation 12(1) of the 

Supply code, there is no irregularity/ infirmity/illegality in issue of the impugned 

letter dated 17.07.2019. 

 

7. Rejoinder filed by the Petitioner:- 

 

7.1. The time and again the Respondents take it upon themselves to come up 

with unilateral Memos, Circulars and Clarifications, etc., tweaking and modifying the 

Orders and directions passed by the Commission and making unlawful demands 

on consumers on such basis. The present is one such case wherein the 

Respondents have come up with a unilateral clarification dated 31-07-2013, without 

any prior approval or sanction of the Commission, and have made unlawful 

demands on the Petitioner on such basis vide their impugned proceedings. The 

impugned proceedings thus deserve to be set aside by the Commission and 

consequential relief be granted to the Petitioner.       

 

7.2. Though the 3rd Respondent, in paragraphs 10 and 11, has given details 

about the sanctioned demand of the Petitioner, the 3rd Respondent has not stated 

that right from October 2010 and during the disputed period of April 2012 till 

December 2013, the sanctioned demand of the Petitioner was 4,980 KVA. Be that 

as it may, the claim of the Respondents in their paragraph 12, viz., that during the 

power holidays 10% of the permitted quota shall be eligible for the purpose of 

lighting and security and for any excess over consumption penalty will be imposed 
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as per TNERC Orders, is only in respect of the 1st Respondent’s (i.e., Board’s) 

power and not in respect of power procured through Open Access.  

 

7.3. The Commission, vide its Order 07-09-2010, has already permitted HT 

consumers to procure power from captive sources and third party sources over and 

above the Respondents’ quota and up to the consumers’ sanctioned demand, 

without incurring excess demand and excess energy charges. While the legal 

position is thus, the claims and interpretations to the contrary by the Respondents 

are clearly untenable, unsustainable and are all denied. 

 

7.4. The claim of the Respondents in their paragraph 13, viz., that the wind 

generation shall be adjusted against the working days’ consumption only and the 

balance kept in banking for adjustment in the following months, is wholly untenable, 

unsustainable and has no legal basis. Such restrictions have already been held to 

be illegal and have been set aside by the Commission in its Order dated                                  

28-09-2012 passed in M.P.No.10 of 2012. The attempt on the part of the 

Respondents are aimed at defeating the rights of an Open Access consumer, 

which rights are recognized and guaranteed under the Electricity Act, 2003.   

 

7.5. The Respondents have contended that the Petitioner was required to 

declare the current generation. Such contentions are all untenable, unsustainable 

and contrary to the Orders passed by the Commission, in particular the Order dated 

07-09-2010 passed in M.P.Nos.6, 9 and 17 of 2010. In the said Order, the 

Commission had recognized the right of a consumer to procure power through 

Open Access, held that the role of a licensee is limited to that of a carrier and 
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categorically held that procurement through Open Access will be treated as an 

additionality. The Commission further categorically held that the need for advance 

declaration of the consumer for procurement of power through open access is 

dispensed with. That the Petitioner continued to consume excess energy and 

demand during the power holiday period is denied. The basis for these contentions 

and the illegal demands made by the Respondents against the Petitioner is the 

Letter dated 31-07-2013, wherein the 2nd Respondent has sought to unilaterally 

‘clarify’ that: 

‘HT consumers who have been permitted to avail optimum demand facility and 

who is having wind energy adjustment, the wind energy generation shall be 

adjusted against working day consumption only and the balance kept in 

banking for the adjustment in following months’ .  

 
 

7.6. The above ‘clarification’ of the 2nd Respondent is not only illegal but is 

completely in violation of and contrary to the Order dated 28-09-2012 passed by 

the Commission in M.P.No.10 of 2012. The Respondents cannot invent any 

working instructions, clarifications, etc., unilaterally without the prior sanction of the 

Commission and more particularly inconsistent with its Orders, and seek to apply 

the same on consumers.  

 

7.7. The letter dated 12-04-2012 issued by the 3rd Respondent categorically 

permitted the Petitioner to run its industry during power holiday and load shedding 

period by utilizing the power from their windmill current generation. Having 

permitted the Petitioner to utilize its wind power during the holiday period and 

having raised the monthly bills which were duly paid by the Petitioner, the 

Respondents are now estopped from resiling from their representation. The 

Petitioner, relying on the representations given by the 3rd Respondent, had utilized 
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their wind power generated by their own windmills which were installed by investing 

huge sums of money only because the 3rd Respondent was unable to provide the 

necessary power. The doctrine of promissory estoppel and legitimate expectation 

are thus fully applicable to the case of the Petitioner.  

 

7.8. The Respondents have not at all established before the Commission their 

authority and right under law to demand any such amounts from the Petitioner.  

  

7.9. The basis for such demands made by the Respondents is without any 

authority of law and the explicit prior approval and sanction of the Commission. 

Hence, the demands having no legal basis or sanctity, the Respondents cannot 

demand and/or insist that the Petitioner should ‘remit the undercharges demanded 

by letter dated 17.07.2019’. On the contrary, the Petitioner having established that 

the demand made by the Respondents is illegal, without any authority of law and 

the explicit prior approval and sanction of the Commission, the Petitioner is entitled 

to refund of all the amounts paid by them to the Respondents.        

 

7.10. The 2nd Respondent, in its communication dated 31-07-2013 has merely 

altered the language of the restrictions earlier imposed in the Memo dated                      

29-02-2012 which was set aside by the Commission vide its Order dated                            

28-09-2012.  A perusal of the following comparative chart would clearly establish 

this fact:  

Extracts from the Memo dated  

29-02-2012 and the Order dated  

28-09-2012 passed in M.P.No.10 

of 2012 (at pages 28 and 80 

respectively in the Petitioner’s 

Paperbook – II) 

 

Extracts from the communication dated 

31-07-2013 issued by the 2nd 

Respondent and relied upon in the 

impugned communications (at pages 

97, 110, 143 and 144 respectively in 

the Petitioner’s Paperbook – I) 
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5) The HT consumers are 

permitted to purchase Third 

Party/Exchange Power daily 

during day time peak hours and 

night off peak hours except 

power holidays and load 

shedding period.  

 

6) The HT consumers are 

permitted to wheel energy from 

Wind Mill/CPP during day time 

peak hours and night off peak 

hours except power holidays and 

load shedding period.  

5. ……… In view of the above, in 

respect HT consumers who have been 

permitted to avail optimum demand 

facility and who is having wind energy 

adjustment, the wind energy 

generation shall be adjusted against 

working day consumption only and the 

balance kept in banking for the 

adjustment in following months.      

 

 As could be seen from the above comparative chart, the restriction 

imposed in the communication dated 31-07-2013 is merely couched in a different 

language of what was imposed in the earlier Memo dated 29-02-2012. The 

restrictions in the earlier Memo dated 29-02-2012 and the communication dated                       

31-07-2013 are one and the same.     

7.11. The said restrictions imposed in the said Memo dated 29-02-2012                      

were set aside by the Commission vide its Order dated 28-09-2012 passed in 

M.P.No.10 of 2012 as being violative of its Orders and passed without its prior 

approval. The Commission had categorically held: 

 
 “It may also be seen that para 5 of the impugned memo seeks to 
impose restrictions on third party power purchase and purchase of power 
from exchange on power holidays and load shedding period. Similarly, 
para 6 of the impugned memo seeks to place restrictions on wheeling of 
energy from wind mill/CPP during power holidays and load shedding 
period. In this connection, it is relevant to refer to order dated 7.9.2010 of 
the Commission in M.P.No.6 of 2010, 9 of 2010 and 17 of 2010 and 
D.R.P.No.9 of 2010 ……” 
 
 “It may be seen from the above that the role of the licensee is limited 
to that of a carrier and procurement through Open Access will be treated 
as an additionality. The ceiling, upto which a consumer can utilize power 
including the TNEB quota demand, captive power and third party 
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purchase would be the sanctioned demand. Such being the case, the 
para nos.5 and 6 of the impugned memo 29.2.2012 which seeks to place 
undue restrictions on the purchase of energy during power holidays and 
load shedding are violative of the orders of the Commission, moreso, 
when no prior approval of the Commission was obtained for introduction 
of power holidays. In the result, the said paragraphs No.5 and 6 are also 
liable to be set aside.” 
 
“9. Order :  
 
 In view of the foregoing findings, we deem it fit and appropriate to set 
aside the Memos dated 25.2.2012 and 29.2.2012 as the same have been 
issued in violation of provisions of Electricity Act, 2003 and as well as the 
orders of the Commission. In the result, the consequential collection of 
excess demand and energy charges, if any, collected for the period 29-2-
2012 to 5-3-2012 shall be refunded. TANGEDCO is directed to ensure 
that approval of the Commission is obtained beforehand before issue of 
circulars concerning Restriction and Control Measures. There will be no 
order as to costs” 
 

Hence, the restrictions imposed in the communication dated 31-07-2013 are 

thoroughly illegal, without any authority of law and prior approval of the Commission 

and suffers the same fate as the restrictions imposed in the earlier Memo dated                     

29-02-2012. 

 
7.12. When these facts were brought to the notice of the 3rd Respondent by the 

Petitioner, the following response was given by the 3rd Respondent in the impugned 

communication dated 17-07-2019:  

“3. The letter issued by the CFC/Rev is a executive order based on the 
prevailing rules and regulations. Hence, it is to be noted that each and 
every instructions issued by our headquarters need not be endorsed by 
the TNERC.”  

   

7.13. The above response by the 3rd Respondent is an affront to the Orders 

passed by the Commission, which has specifically directed TANGEDCO to obtain 

approval of the Commission beforehand before issue of circulars concerning 

Restriction and Control Measures. Thus, the restriction imposed vide the 2nd 

Respondent’s communication dated 31-07-2013 and relied upon in the impugned 
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communications issued to the Petitioner to make the demand are illegal. The 

attempt on the part of the Respondents to justify their illegal actions by placing 

illustrations, working sheets, etc., before the Commission is also untenable, 

unsustainable, denied and the same deserves to be rejected.  

 

7.14. The substance of the contentions raised in para 18 to 22 of the counter 

affidavit is that the Petitioner lost the CGP status since its consumption was less 

than 51% of the aggregated generation.  It is false and denied. A bare perusal of  

the Rejoinder Affidavit would clearly establish that the Petitioner has consumed 

68.3% despite power cuts and load shedding imposed by the Respondents during 

the said period. Further, as the Respondents have not adjusted 55,79,244 units, 

but have consumed the same and not paid the Petitioner, consequently the 

Petitioner would be entitled to payment of Rs.1,53,42,921/- (calculated at Rs.2.75/- 

for 55,79,244 units).  

 

7.15. The claim that during the power holiday period there was continuous excess 

consumption of demand and energy is denied. The Respondents have incorrectly 

arrived at the data therein, without considering the fact that the Petitioner’s 

sanctioned demand was 4,980 KVA throughout the disputed period and that the 

Petitioner had sufficient wind generation units. As such, the Petitioner was fully 

entitled to procure power through Open Access. The Commission has already held 

so and has further held that the role of the Respondents is limited to that of a 

carrier and that the procurement through Open Access will be treated as an 

additionality. The Respondents, who are fully aware of the legal and technical 

aspects of the issue and the actual position, are seeking to take shelter under the 
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alleged incorrect billing pointed out of the Accountant General Audit party. The 

Respondents, having not studied the issues in the right perspective, have simply 

parroted the claims of the Audit party and raised the illegal demands on the 

Petitioner. Such acts on the part of the Respondents are wholly improper, 

untenable and unsustainable. Consequently, the claims made by the Respondents 

in these paragraphs are incorrect and are denied.   

 

7.16. The claims of the Respondents that the Letter dated 31-07-2013 is 

clarificatory in nature and that the same could be given retrospective operation is 

denied. Even according to the Respondents, they have admitted that the said 

Letter/Memo dated 31-07-2013 may not have the force of law. When such is the 

admitted position, no reliance can be placed upon any such Letter/Memo. Even 

otherwise, I reiterate that the Letter/Memo dated 31-07-2013 issued by the 2nd 

Respondent cannot be the basis to make any such demand on the Petitioner. The  

2nd Respondent has no authority to issue any such clarifications as the same are 

solely within the ambit of the Commission. The said clarification by the 2nd 

Respondent is in respect of some other consumer for a query raised by some other 

Circle’s Superintending Engineer. The said clarification was not issued in respect of 

the Petitioner’s Unit for the 3rd Respondent to apply the same for the Petitioner. The 

3rd Respondent appears to have blindly applied the so-called 

clarifications/instructions to the Petitioner’s Unit and this has resulted in the 

impugned communications per se being rendered unsustainable, both in law and 

on facts. Even assuming but not conceding that the Letter/Memo dated 31-07-2013 

is clarificatory and can be pressed into service, the same cannot be given 

retrospective operation.   
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7.17.  After hearing the submissions made by both the parties on several dates, 

vide its Order dated 17-12-2019 directed both parties to file an Affidavit specifically 

explaining the details of generation and consumption during the power holiday 

period. The Respondents have conveniently made no whisper about the same in 

their Counter Affidavit. The fact however remains that the Respondents had already 

filed before the Commission a Generation and Adjustment details titled as ‘Closing 

Banking Details 2012-2013 (After Adjustment of Holiday Period Current Month 

Generation Only)’, which is annexed herein as Annexure 1. Upon perusing the 

same and in compliance with the directions of the Commission, an Affidavit (along 

with 3 Annexures) was filed on behalf the Petitioner on 11-02-2020 setting out its 

submissions and calculations.  

 

7.18.  In the said Affidavit, the Petitioner, apart from setting out its submissions 

and calculations, had also made the following submissions to the said Generation 

and Adjustment details filed by the Respondents before the Commission.   

 

7.19. The Respondents have incorrectly shown several columns under the 

caption ‘Working Day Adjustment (Units)’ and ‘Banking (Units)’ as ‘0’, despite the 

Petitioner having enough units for adjustment.  By adjusting the available banked 

units against Working Day Adjustment (Units) from the data provided by the 

Respondents themselves, the figures under the caption ‘Total Adjustment (Units)’ 

and ‘Banking (Units)’ would change.  

 

 

7.20. Assuming but not admitting, 8,11,000 units represents the excess units 

consumed by the Petitioner during the power holiday period, this would then mean 
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that the Petitioner is liable to pay Rs.1,37,44,971/- for the said 8,11,000 units 

(calculated at three times penalty).  

 

7.21. The Respondents have failed to consider that the Petitioner had enough 

banked units generated by it, which is eligible for adjustment in working day and 

power holiday period. The Respondents have not adjusted 55,79,244 units 

generated by the Petitioner.  

 

7.22. The Petitioner has consumed 68.3% despite power cuts and load shedding 

imposed by the Respondents during the said period. The Respondents have not 

adjusted the said 55,79,244 units, but have consumed the same and not paid the 

Petitioner, consequently the Petitioner would be entitled to payment of 

Rs.1,53,42,921/- (calculated at Rs.2.75/- for 55,79,244 units).  

 

7.23. It is be clear that a sum of Rs.4,50,21,517/- is due and payable by the 

Respondents to the Petitioner. Interest is payable for the said sum from 2013 

onwards.  

 
7.24.  Even going by the Respondents’ own data, the amounts so far collected 

from the Petitioner and the further claims made against the Petitioner by the 

Respondents are all incorrect, untenable and unsustainable.  

 

7.25.  The Affidavit filed by the Respondents on 10-03-2020 claims to set out the 

month wise adjustment of wind energy against the consumption of units during 

power holiday period. However, the workings therein are all flawed in as much as, 

inter alia, the Respondents have adjusted the wind energy generation against the 

working days and not adjusted the same against the power holiday period. Such a 
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flawed exercise has been deliberately carried out by the Respondents on the basis 

of the letter dated 31-07-2013, which has no legal basis, and to somehow or the 

other show that there was excess consumption by the Petitioner. The  

Respondents adjusted the wind energy generation against the power holiday 

period first and thereafter adjusted the balance units and banked units against 

working days, there would have been no issue of any excess consumption. The 

workings in the said Affidavit filed on 10-03-2020 are also contrary to the 

Generation and Adjustment details filed earlier by the Respondents themselves 

before the Commission. Even according to the said Affidavit filed on 10-03-2020, 

which is neither admitted nor accepted, the alleged amounts payable by the 

Petitioner are much less and not as claimed under the impugned proceedings. The  

Respondents, without any sanction of law, are making such huge demands from 

consumers like the Petitioner just with a view to fill up their resources. It is clear 

from the Petitioner’s Affidavit and Annexures filed on 11-02-2020 that the 

Petitioner is not required to make any payments to the Respondents and on the 

contrary, it is the Respondents who have to pay a sum of Rs.4,50,21,517/- (as per 

Annexure 3) and Rs.73,72,101/- to the Petitioner, together with interest on the said 

sum payable from 2013 onwards. 

 

7.26. The impugned excess demand and energy charges have not been levied on 

the basis of paragraphs 29 and 33 of M.P.No.42 of 2008 but on the basis of the 

alleged clarificatory letter dated 31-07-2013, which even according to the 

Respondents may not have the force of law. A perusal of the Rejoinder would 

amply establish the assertions of the Petitioner that the claims of the Respondents 

are all incorrect and unsustainable. The Respondents, by their impugned acts, are 
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effectively defeating the rights of an Open Access consumer, which rights are 

recognized and guaranteed under the Electricity Act, 2003. The Respondents do 

not have any authority to unilaterally issue any clarifications and then claim that the 

Letter/Memo dated 31-07-2013 is a continuation to the Memo dated 01-11-2008. 

Any such clarification, in any event, cannot have any retrospective effect. It is 

necessary to consider the following observations of the Commission in its Order 

dated 28-11-2008 passed in M.P.No.42 of 2008:- 

“5. ……………………… Therefore, the distribution licensee ought to have first 

approached the Commission in the present power crisis and the Commission 

could have suitably advised the Government on measures considered 

necessary for tackling the power crisis. The TNEB bothered the Government 

directly and in the process has embarrassed the Commission by exposing the 

restriction and control measures and the excess demand and excess energy 

charges for public scrutiny by the State Advisory Committee and public 

hearing. We strongly advise the Tamil Nadu Electricity Board not to give room 

for such embarrassment in future.”     

 
 

7.27. Despite the above and several other Orders passed by the Commission, the 

Respondents repeatedly indulged in such unilateral and illegal actions without first 

approaching and seeking the sanction of the Commission.  

 

7.28. The Commission has set aside several such unilateral Memos/Letters, etc., 

issued by the Respondents without prior sanction and approval of the Commission. 

Some examples in this regard are: 

a. Memos dated 25-02-2012 and 29-02-2012, which were set aside vide 

Order dated 28-09-2012 passed in M.P.No.10 of 2012.  

“9. Order :  
 
 In view of the foregoing findings, we deem it fit and appropriate to set 
aside the Memos dated 25.2.2012 and 29.2.2012 as the same have been 
issued in violation of provisions of Electricity Act, 2003 and as well as the 
orders of the Commission. In the result, the consequential collection of 
excess demand and energy charges, if any, collected for the period                               
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29-2-2012 to 5-3-2012 shall be refunded. TANGEDCO is directed to 
ensure that approval of the Commission is obtained beforehand before 
issue of circulars concerning Restriction and Control Measures. There will 
be no order as to costs” 
 

b. Letter dated 14-09-2020, which was held not legally valid vide Order dated 

19-01-2015 passed in D.R.P.No.19 of 2013. The Commission categorically 

held : 

 

“5.5. ……………………… However both the TANGEDCO’s circular dated 

11-12-2007 and the letter dated 14-09-2012 have not been approved by 

the Commission. 

 

5.6. The Commission has not issued any specific instruction for fixing the 

priority of adjustment at the user end for the energy generated from WEGs 

under REC scheme and WEG’s under normal captive/third party scheme. 

The priority imposed by the TANGEDCO vide its letter dated 14-09-2012 

for adjustment of energy in this case is arbitrary. Since such decision of the 

TANGEDCO affects the electricity charges to be paid by the 

consumers/open access consumers, the TANGEDCO’s letter dated 14-09-

2012 is not legally valid as mandated by Section 45 of the Electricity Act 

2003. In the absence of expressed law, the best option for the 

TANGEDCO should have been approaching the Commission for issue of 

such orders. This has not been done by the TANGEDCO. Therefore we 

have no hesitation to declare that the TANGEDCO’s letter 

No.CEC/FC/REV/ AAO/HT/D.606/2012, dated 14-09-2012 is arbitrary and 

not legally valid.” 

 

7.29. The Petitioner has only consumed its own generated units during the Power 

Holiday period, which they are eligible to do so under Open Access, and the same 

has not put any strain on the grid. The Respondents cannot prohibit the Petitioner 

to consume its own units during the Power Holiday period as any such prohibition 

would be contrary to the Electricity Act, 2003 and the Orders passed by the 

Commission. The Petitioner has not averred in its Grounds that allowing optimum 

demand is arbitrary or illegal. The Petitioner had only stated that the 

restriction/concept sought to be enforced by the 3rd Respondent vide its clarification 
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was arbitrary and illegal. The Respondents are seeking to misread the Petitioner’s 

Grounds and then provide untenable explanations.  

 

7.30. The Petitioner has not consumed any excess units. The alleged calculations 

are not in consonance with the Order passed in M.P.No.42 of 2008 and hence the 

explanations trotted out by the Respondents are untenable and unjustified.  The 

Respondents have no power to issue any unilateral Memos, Letters, Clarifications, 

etc., as repeatedly held by the Commission. Furthermore, the clarification dated                

31-07-2013 does not even pertain to the Petitioner and it is issued in respect of 

some other consumer. In any event, by no norms of reasonableness and fair play 

can the alleged clarification be legal and valid.  The Petitioner has not violated any 

orders of the Commission or any law.  

 

7.31. A bare perusal of this Rejoinder Affidavit would clearly establish that the 

Petitioner has consumed 68.3% despite power cuts and load shedding imposed by 

the Respondents during the said period. Hence, the contentions to the contrary are 

all denied. The provisions of Clause 12.1 of the Supply Code permit the Bill to be 

revisited only in the case of clerical error or mistake in the amount levied, 

demanded or charged by the licensee. In the present case, neither of these are 

present. The Bills raised during the subject period were fully paid and the same 

have been revisited on the basis of an illegal and unsustainable clarificatory letter 

dated 31-07-2013 issued by the 2nd Respondent at a much later date changing the 

method of calculation of adjustment of wind energy and by applying such 

clarification retrospectively. Therefore, there is no legal warrant for the 

Respondents to issue the demands made on the Petitioner. Consequently, all the 
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amounts collected from the Petitioner under such demands are required to be 

refunded by the Respondents to the Petitioner.   

 

 

8. Written Submission filed by Respondents:- 

8.1. Due to prevailing power shortage in the State of Tamil Nadu, the 

Government on 22-10-2008 has issued restrictions on the consumption of power 

relying on Regulations 38 of the Tamil Nadu Electricity Distribution Code.  Initially 

40% cut on the usage of electricity was imposed by the erstwhile Tamil Nadu 

Electricity Board as per the approval of the Commission with effect from                              

01-12-2008.  This restriction and control measures have been revised from time to 

time according to the power availability.   

 

8.2. On receipt of the government directions, the Board had approached the 

Commission seeking approval to levy the excess demand and energy charges for 

exceeding the demand and energy quota by the HT consumers by way of filing a 

Miscellaneous Petition and the Commission had ordered to levy excess demand 

and excess energy charges for the consumption over and above quota fixed.   

 

8.3. Some of the Circles had permitted optimum demand to the HT consumers 

with open access even though optimum demand concept is applicable for those 

consumers availing TANGEDCO’s power only.  Therefore, TANGEDCO had issued 

instruction vide circular dated 31-08-2009, wherein it has been stated that optimum 

demand concept is applicable only for the consumers who were availing 

TANGEDCO’s power.  In continuation to the above, some of the HT consumers 

had filed writ petitions vide W.P.No.22738 of 2009 and others challenging the 
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above circular.  The above batch of cases had been transferred to this 

Commission.  Subsequent to the above, the Commission had passed an order on 

28.12.2011, wherein the optimum demand concept has been extended to all HT 

consumers including the consumers who were wheeling/purchasing power from 

captive and third party sources. 

 

8.4. The Commission had permitted the HT consumers to avail captive and third 

party power over and above the TANGEDCO quota and upto HT consumer's 

sanctioned demand vide order dated 07.09.2010 in M.P.Nos. 6, 9 of 2010 and 

others.  From the above, it could be concluded that the captive and third party HT 

consumer can consume over and above the quota upto sanctioned demand 

through the energy purchased. On the other hand, the non-captive and third party                  

HT consumer could not consume energy over and above the quota demand, since 

said type of HT consumer depends on TANGEDCO's power only. Therefore, 

TANGEDCO introduced optimum demand concept in respect of non-captive and 

third party HT consumer those who were covered under continuous process 

industry category. It is relevant to mention that optimum demand concept had 

introduced in the circular memo dated 01.11.2008 by TANGEDCO itself.  It is 

relevant to mention, the optimum demand HT consumers were not eligible to utilize 

the TANGEDCO's power during the holidays (except lighting load and security). 

However, said consumers were eligible to run their industries by purchasing power 

from third party during the holidays.   

 

8.5. TANGEDCO had implemented further restriction and control measures for 

HT industrial and commercial consumers vide memo dated 25-02-2012.  Similarly, 
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TANGEDCO had issued further instructions in this matter, wherein the relevant 

instructions were given as below:- 

(A) From 27.02.2012:  

(i)  The existing power cut of 20% on base demand and energy for all Industrial 

and Commercial services covered under Tariff I and III is increased to 40%.  

(ii)  90% cut on quota demand and energy for Industrial and Commercial 

services during peak hours i.e. 18.00 hrs to 22.00 hrs.  

(iii)  Increase in load shedding period in Chennai and its sub-urban areas.  

 

(B)  From 01.03.2012:  

(iv)  1 day Power Holiday for LTCT and LT Industrial services from Monday to 

Saturday as per schedule. In addition to this, Power Holiday for Industries on 

Sunday.   

 

8.6. In order to implement the above instructions, the 3rd Respondent had issued 

letter to the petitioner on 12.04.2012 wherein it has been requested to run their 

industry during the Power holiday and during the load shedding period, in 

accordance with the current month wind generation. From the above, it is clearly 

observed that the power holiday mentioned in the letter dated 12.04.2012 is not 

related to the power holiday of the optimum demand consumers and pertaining to 

general power holidays in respect of all industrial consumers and commercial 

consumers. Therefore, the contention of the petitioner that the letter dated 

12.04.2012 issued by the 3rd Respondent categorically permitted the petitioner to 

run their industry during power holiday and load shedding period with current month 

wind energy generation is disputed. 

 

8.7. The memos dated 25.02.2012 and 29.02.2012 were set aside by the 

Commission vide its Order passed in M.P.No. 10 of 2012 dated 28.09.2012. 
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Therefore, the letter dated 12.04.2012 issued by the 3rd respondent is 

automatically lost its validity, since the said letter was issued to implement the 

memos dated 25.02.2012 and 29.02.2012. 

 

8.8. TANGEDCO had issued letter vide dated 31-07-2013, based on the 

clarification sought for by the Superintending Engineer / Chennai EDC / North, 

wherein it has been stated as follows:- 

 “ xxx 

 2. In the circular Memo No. CE/Comml/EE/DSM/F.Powercut/D.001/ 

2008 dt 01-11-2008, the following paragraphs describes the condition of 

optimum demand as follows.  

n. In case of continuous process industries and those HT services which 

cannot operate with the present level of cut, Chief Engineer/distribution 

concerned can fix such optimum /minimum demand as may be required to 

operate the industry, but this will be subject to the power supply being made 

available only for such restricted specified period depending upon the nature 

of process of the industry so as to keep with the overall of the grid.  

Example:- 

Sanctioned demand 2200 KVA 

Recorded maximum demand 2000 KVA 

Base quota fixed @ 60% 1200 KVA 

Total KVA days in a month 1200x30=36000 KVA days 

If the industry requires minimum 1800 KVA for operation and 

request TNEB to fix optimum demand to run the industry then the 

CE/Distribution may consider the request of the consumer. The 

consumer may be informed to run the industry for 20 days 

continuously (36000 KVA days / 1800 KVA) and not to run the 

industry for balance days of the month. Lighting load for security 

and essential activities may be permitted within the load already 

permitted for peak hour for the balance days.  
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3. From the above, as far as the energy quota is concerned in respect of 

optimum demand consumers, it is clearly observed that there is no change 

in energy quota. The total monthly energy quota shall be fixed as energy 

quota for working days and 10% of the quota is fixed as holiday quota [or 

lighting and security purpose. TANGEDCO has not fixed/reduced the 

monthly energy quota proportionately based on their number of working 

days and holidays respectively for optimum demand consumers.  

 

4. As far as the demand quota is concerned, total monthly KVA days is 

divided by optimum demand requested by the consumer and then the 

working days and holidays is arrived / fixed subject to the condition that 

minimum holidays is 5 days in a month.  The optimum demand HT 

consumers are fully allowed to run their industry during the working days 

period based on their optimum demand as per the above methodology.  The 

aforesaid consumers have not been restricted to avail the total KVA days in a 

month in proportionate to the number of working days alone.   

 

5. From the above, it is clearly observed that the energy quota and 

demand quota (monthly KV 11 in a month) which was available for the entire 

month is fixed as quota, only for the working days, in respect of the optimum 

demand consumers. In view of above, in respect of HT  consumers who have 

been permitted to avail optimum demand facility and who is having wind 

energy adjustment, the wind energy generation shall he adjusted against 

working day consumption only and the balance kept in banking for the 

adjustment in following months. Hence, the excess energy and excess 

demand charges worked out to Rs.63,39,969/- for the power holiday period 

and included in 6/2013 current consumption bill is in order.   

Xxxx "  

 

8.9. In accordance with above letter, wind energy generation were to be adjusted 

against working day consumption only and the balance kept in banking for the 

adjustment in following months. The above letter was issued to curtail multiple 



60 
 
 

benefits of the wind energy captive optimum demand consumers. Further, the 

optimum demand concept was introduced by TANGEDCO and to further the cause, 

TANGEDCO issued further instruction in the matter of optimum demand concept. 

Further, the memo dated 29.0.2012 was issued to implement general power 

holidays applicable to all industrial consumers and commercial consumers, the 

same was set aside by the Commission in M.P.No. 10 of 2012 dated 28.09.2012.  

On the other hand, TANGEDCO had issued instructions vide memo dated 

31.07.2013 for optimum demand open access HT consumers such as captive and 

third party. The contention of the petitioner that the restrictions.  In the earlier Memo 

dated 29.02.2012 and the communication dated 31.07.2013 are one and the same 

is disputed. There is no merit in the contentions of the Petitioner. In view of the 

above, the petition is liable to be dismissed.   

 

9. Findings of the Commission:- 

9.1. We have heard the submissions of learned Counsel appearing for 

the Petitioner and the Respondents. The Petitioner has filed this petition 

praying for the following: 

1. To set aside the impugned communications of the 3rd Respondent 

– SE, Coimbatore EDC/North bearing Lr.No.SE/CEDC/ N/DFC/AO/ 

R/AAO/HT/A4/F.AquaSub/D/2014 dated 07-01-2015 culminating 

in Lr. No. SE/CEDC/N/DFC/AO/R/ AAO/HT/A4/F.AquaSub/ D/709/ 

2019 dated 17-07-2019 issued to the Petitioner for their HT SC 

No.444 demanding a sum of Rs.9,49,84,235/- and forbear the 

Respondents, their men, officers, agents, representatives and 
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assigns from making any such demand as made in the impugned 

communications or otherwise from the Petitioner; 

2. To direct the Respondents to refund the sum of Rs.4,34,23,477/- 

collected from the Petitioner by the 3rd and 4th Respondents 

without any authority of law, together with interest at 12% p.a. 

and 

3. To direct the Respondents to refund the fees paid by the 

Petitioner for this D.R.P. and pay costs to the Petitioner. 

The contentions of the Petitioner in a nutshell are as follows: 

 

9.2.  As part of R&C measures which were sanctioned by the 

Commission, some HT consumers were allowed to use the 1st 

Respondent’s power continuously for a given number of days in a month 

and is prohibited from using the 1st Respondent’s power during the other 

days of the month.  This concept is called as optimum demand facility.  

The days on which the consumers are not allowed to use the 1st 

Respondent’s power are called power holiday period.  The monthly dates 

of the power holiday period are fixed by the SEs of the 1st Respondent 

from time to time.  Units like the Petitioner are designed / planned to 

operate for 24 hours with all the machines and controls online to 

produce the required end-product.  Such units cannot afford to run its 

machineries occasionally or intermittently and stop frequently as this 

would cause damage to its machineries and it is absolutely necessary 

that the Units should either run their machineries continuously or stop 
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them continuously.  The Petitioner is a continuous process industry and 

not like any other industry which can afford to stop then and there and 

restart.  The Petitioner, being a continuous process industry, has been 

permitted to avail this optimum demand facility. 

 

9.3. The 1st Respondent issued a Memo dated 31-08-2009, which 

stipulated that “Optimum demand concept is applicable for those 

consumers availing Boards Power only”.  The Memo dated 31-08-2009 

was sought to be clarified in Memo dated 09-10-2009, wherein Clause 4 

stipulated that “Those who are eligible under deemed demand concept 

as per the Memos dt. 19-12-2008, 04-08-2009 and 21-08-2009 for Wind 

energy, CPP and Third Party power purchase are not eligible for 

Optimum Demand Concept”.  It is to be seen that there was nothing in 

the Order dated 28-11-2008 passed by the Commission that permits to 

make such discrimination.  By virtue of these Memos, the Optimum 

Demand Concept with working day and power holiday concept were 

allowed by the then TNEB (now TANGEDCO, the 1st Respondent) only for 

consumers availing TNEB power and other OA consumers were denied 

the optimum demand concept.  As these Memos stipulating such denial 

were arbitrary, unreasonable and consequently unconstitutional, the 

same was challenged by several consumers including the Petitioner 

before Hon’ble High Court of Madras as well as before the Commission 

as early as in 2009-10 itself.  Some of the consumers had also 
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challenged the demand notices issued to them demanding penalty 

arrived on the basis of these Memos. 

 

9.4. The Hon’ble High Court of Madras, transferred a batch of nine Writ 

Petitions to the Commission and directed the Commission to consider the 

issues raised in the Writ Petitions and to pass appropriate Orders on 

merits in accordance with law. The then TNEB (now TANGEDCO, the 1st 

Respondent) had given an undertaking before the Hon’ble High Court of 

Madras, to continue the optimum demand concept till the time the 

Commission passes appropriate Orders.  Thereafter, the Commission 

heard the cases in detail in T.A. Nos. 1 to 9 of 2011 and passed its Order 

dated 28-12-2011.  The Commission specifically held that the 

instructions issued by the then TNEB in its Memos ran contrary to 

various provisions of the Act and the Commission did not endorse the 

argument of the then TNEB that Optimum Demand Concept for 

continuous process industries should be limited to those consumers, who 

are solely dependent on TANGEDCO supply only.  The Commission, 

therefore, directed that the Optimum Demand Concept should be 

available to those consumers duly providing for the captive power / third 

party power brought in by them during the concerned periods. 

 

9.5. The above Order passed by the Commission was approved by the 

Hon’ble High Court, Madras in its Order dated 29-06-2012 passed in 

W.P. No.14264 of 2012.  Hence, by virtue of what is stated supra, all 

optimum demand consumers were entitled to the benefit of the optimum 
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demand concept by utilizing their wind energy from captive generation 

or purchased from third party sources. 

 

9.6.  In respect of the Petitioner, vide letter bearing Lr.No.SE/CEDC/N 

/CBE/AO/Rev/HT/F.Windmill/D.No.213/2012 dated 12-04-2012, the 3rd 

Respondent acknowledged that the Petitioner is running its industry from 

01-04-2012 onwards during power holidays and load shedding period by 

utilizing the power from its wind mill generation.  The Petitioner was 

informed that the banked units prior to 31-03-2012 will not be 

considered and taken into account and that the Petitioner was, however, 

entitled to encash the banked units upto 31-03-2012.  The Petitioner 

was specifically requested to run its industry during the power holiday 

and during the load shedding period in accordance with the generation of 

the wind power.  The Petitioner had scrupulously followed the said 

directions of the 3rd Respondent and have consumed their power in the 

power holiday period.  The Petitioner, being an optimum demand 

consumer, utilizing their wind energy from captive generation, whenever 

a communication was issued from the 3rd Respondent the working days 

and power holiday schedule was duly mentioned.  During the holiday 

period, the Petitioner adjusted its wind energy generated through its 

wind mills and the balance energy is banked.  There was no specific 

instruction or order subsequent to the said directives of the Commission, 

directing that wind energy shall not be adjusted during power holiday 

period by those who have opted for optimum demand concept. 
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9.7. The 3rd Respondent vide its impugned communication                   

bearing Lr.No.SE/CEDC/N/DFC/AO/R/AAO/HT/A4/F.AquaSub/D/2014                        

dated 07-01-2015 made a demand for a sum of Rs.9,89,76,431/- 

claiming that during the review of bills from 03/2012 to 03/2014, it was 

found that excess charges for exceeding demand and energy quota for 

the energy and demand consumed during the power holiday period from 

04/2012 to 12/2013 has been collected shortly to the extent of 

Rs.9,89,76,431/-.  When huge demands had already been made and 

collected from the Petitioner under compulsion vide the 4th Respondent’s 

proceedings dated 21-12-2013, 25-03-2014 and 13-05-2014, for the 

same period under the same head, it was surprising that a fresh demand 

was sought to be made for the same period.  The 3rd Respondent had, in 

its impugned communication, referred to a certain instruction bearing Lr. 

No. CFC/FC/DFC/AAO/HT/AS3/REV/D.No.116 /13 dated 31-07-2013 

issued by the 2nd Respondent.  It was claimed that the 2nd Respondent 

had instructed that in respect of HT consumers who have been permitted 

to avail optimum demand facility and who is having wind energy 

adjustment, the wind energy generation shall be adjusted against 

working day consumption only.  Thus, it could be seen that the basis for 

this huge demand was once again the same claim as made earlier and 

was contrary to and in violation of the Orders passed by the Commission 

and the 3rd Respondent’s own letter dated 12-04-2012 issued to the 

Petitioner. 



66 
 
 

 

9.8.  The Petitioner has addressed a letter dated 02-02-2015 objecting 

to the demand and also stating that the amounts demanded earlier and 

collected from them were not correct.  The Petitioner requested the 3rd 

Respondent to drop the demand made vide the impugned 

communication dated 07-01-2015. The Petitioner, however, made a 

payment of Rs.49,92,196/- under protest for the months of November 

and December 2013.  Thereafter, the Petitioner did not receive any 

response for long from the 3rd Respondent despite the Petitioner 

repeatedly addressing letters to them.  Finally, vide Lr. No. 

SE/CEDC/N/DFC/AO/R/AAO/HT/F.AquaSub/D.976 /2016 dated 18-06-

2016, the 3rd Respondent informed the Petitioner that its representation 

for withdrawal of the above demand was referred to their headquarters 

for getting clarification and that the 2nd Respondent vide his Memo dated 

02-05-2016 had given a clarification, which was extracted in the 3rd 

Respondent’s letter dated 18-06-2016.  In view of the reasons set out in 

the said letter, the 3rd Respondent informed that the Petitioner is liable 

to pay the balance amount of Rs.9,49,84,235/- and requested the 

Petitioner to show cause why the amount should not be collected within 

15 days from the date of receipt of the letter. 

 

9.9.  The Petitioner’s further correspondences with TANGEDCO and 

personal hearings were futile and as such the Petitioner is, therefore, 

constrained to approach the Commission seeking to set aside the 3rd 

Respondent’s impugned communications issued to the Petitioner for their 



67 
 
 

HT SC No.444 demanding a sum of Rs.9,49,84,235/- and for 

consequential relief including refund of the sum of Rs.4,34,23,477/- (i.e. 

Rs.35,91,341/- + Rs.37,66,714/- + Rs.3,10,73,226/- + Rs.49,92,196/-) 

collected by the 3rd and 4th Respondents from the Petitioner without any 

authority of law.   

Per contra, Respondents have contended as follows:- 

 

9.10. M/s Aqua Sub Engineering Foundry Unit-II, is a HT consumer (HT 

SC No.444) of Coimbatore Electricity Distribution Circle, North, 

Coimbatore.  The industry is located at SF No.419, 420 & 440 of 

Kurudampalayam Village, Coimbatore District.  The sanctioned / 

permitted demand was 4980 KVA at 22 KV voltage.  The supply was 

effected on 30-04-2007 and at present the permitted demand is 8105 

KVA. 

 

9.11.  Some of the Circles had permitted optimum demand to the HT 

consumers with open access even though optimum demand concept is 

applicable for those consumers availing TANGEDCO’s power only.  

Therefore, TNEB had issued instruction vice circular dated 31-08-2009, 

wherein it has been stated that optimum demand concept is applicable 

only for the consumers who were availing TNEB’s power.  In continuation 

to the above, some of the HT consumers had filed writ petitions vide 

W.P. No.22738 of 2009 and others challenging the above circular.  The 

above batch of cases had been transferred to the Commission.  

Consequently the Commission had passed an order on 28-12-2011, 
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wherein it has been extended the optimum demand concept to all HT 

consumers including the consumers who were wheeling / purchasing 

power from captive and third party sources.  

 

9.12. The TANGEDCO’s memos dated 25-02-2012 and 29-02-2012 were 

set aside by the Commission vide its Order passed in M.P. No.10 of 2012 

dated 28-09-2012.  Therefore, the letter dated 12-04-2012 issued by 

the 3rd Respondent automatically lost its validity, since the said letter 

was issued to implement the memos dated 25-02-2012 and 29-02-2012.  

Hence, the contention of the Petitioner is disputed. 

 

9.13.  In accordance with the TANGEDCO’s letter dated 31-07-2013, 

wind energy generation were to be adjusted against working day 

consumption only and the balance kept in banking for the adjustment in 

following months.  The above letter was issued to curtail multiple 

benefits of the wind energy captive optimum demand consumers.  

Further, the optimum demand concept was introduced by TANGEDCO 

and to further the cause, TANGEDCO issued further instruction in the 

matter of optimum demand concept.  Further, the memo dated 29-02-

2012 was issued to implement general power holidays applicable to all 

HT industrial consumers and commercial consumers and the same was 

set aside by the Commission in M.P. No.10 of 2012 dated 28-09-2012.  

On the other hand, TANGEDCO had issued instructions vide memo dated 

31-07-2013 for optimum demand open access HT consumers such as 

captive and third party.  The contention of the Petitioner that the 
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restrictions in the earlier Memo dated 29-02-2012 and the 

communication dated 31-07-2013 are one and the same is disputed.  

The Respondents have stated that there is no merit in the contentions 

and prayed to dismiss the petition with exemplary costs. 

ISSUES: 

1. Whether the prayer of the Petitioner to set aside the 

demand of Rs.9,49,84,235 is tenable? 

It is verified From the records submitted by the Respondent that 

the Petitioner has totally generated 2,81,05,447 units (Net) from their 

wind mills during the period 04/2012 to 12/2013.   

The wind generation meter reading is taken once in a month only.  

The power holidays are from 15th to 29th of each month.  Hence, it is 

difficult to bifurcate and to correlate the wind generation for power 

holiday period and working day period separately.   

 
Since the Net Generation cannot be bifurcated between the holiday 

period (approximately 15 days) and the working period (approximately 

15 days), the net generation of power from the Petitioner’s wind mill is 

divided by two (approximately) to arrive at the generation during the 

power holiday period, which works out to 1,40,52,724 units. 

 
The Petitioner has consumed 95,08,380 units during the entire 

power holiday period i.e. from 04/2012 to 12/2013, which is well within 

the half of the generation of 1,40,52,724 units (except month-wise 
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excess for the period from November 2012 to May 2013).  The details 

are as under: 

 

Sr.  

No. 

Month Net  

Generation 
(units) 

      ½ of the 

Net 
Generation  

Power  

Holiday 
Consumption 

(units) 

1. 04/2012 4,25,717 2,12,858 1,83,060 

2. 05/2012 8,51,061 4,25,531 4,02,540 

3. 06/2012 24,04,463 12,02,231 5,57,100 

4. 07/2012 37,57,806 18,78,903 5,79,840 

5. 08/2012 33,71,197 16,85,599 5,11,200 

6. 09/2012 30,91,368 15,45,684 4,46,460 

7. 10/2012 25,34,704 12,67,352 4,60,140 

8. 11/2012 4,45,463 2,22,731 3,91,980 

9. 12/2012 1,16,137 58,069 4,89,540 

10. 01/2013 2,64,936 1,32,468 4,15,080 

11. 02/2013 3,03,249 1,51,625 4,30,440 

12. 03/2013 2,95,771 1,47,885 4,03,020 

13. 04/2013 4,70,289 2,35,145 5,40,120 

14. 05/2013 10,15,570 5,07,785 8,16,660 

15. 06/2013 30,60,075 15,30,038 8,32,800 

16. 07/2013 29,84,045 14,92,022 9,44,400 

17. 10/2013 13,77,891 6,88,946 5,44,800 

18. 11/2013 8,30,194 4,15,097 3,24,600 

19. 12/2013 5,05,511 2,52,755 2,34,600 

 Total 2,81,05,447 1,40,52,724 95,08,380 

 

In addition to the above, the Petitioner has also utilised the power 

procured from IEX to the tune of 14,59,031 units during the aforesaid 

period. 

The Commission is of the view that the 3rd Respondent is well 

aware that the Petitioner has been running its industry from 01-04-2012 

onwards during power holidays and load shedding period by utilizing the 

power from its wind mill generation and the Petitioner was specifically 

requested to run its industry during the power holiday and during the 
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load shedding period in accordance with the generation of the wind 

power vide its letter bearing Lr.No.SE/CEDC/N/CBE/ 

AO/Rev/HT/F.Windmill/ D.No.213/2012 dated 12-04-2012, the relevant 

of which are reproduced hereunder: 

 “Regarding the Wind Mill Energy Banking adjustment, the following instructions 

have been issued by the Head Quarters. 

 “Banking adjustment for the HT consumers using wind mill energy is 

withdrawn upto 31-03-2012.  Payment shall be made as per rules in force”. 

  However you are running your HT Industry from 01/04/2012 onwards, during 

the Power holidays and Load shedding period, by utilizing the power from your Wind 

Mill Current Generation. 

 In this regard, you are hereby informed the following: 

1. You have not declared in advance, the quantum of Current Generation. 

2. Without any declaration, you are running your industry, during the Power 

holiday and Load shedding period. 

3. As per the instructions of the TANGEDCO, at any cost, banked units prior to 

31/03/2012, will not considered and taken into account.  However, you are 

entitled to encash your banked units upto 31/03/2012. 

4. You are requested to run your HT Industry, during the Power holiday 

and during the Load shedding period, in accordance with the Current 

Generation of the Wind Power. 

5. At the time of HT Billing, if any excess over utilisation of Wind Power, beyond 

the Current Generation is found, then excess over charges, as per the prevailing 

order in force will be levied. 

Receipt of this letter may be acknowledged”. 
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The SE, Coimbatore EDC/North has issued the aforesaid letter 

correctly to the Petitioner as per the Orders of the Commission in M.P. 

No.9 of 2010 dated 07-09-2010.   

Also, Commission’s Order in M.P. Nos.6 of 2010, 9 of 2010 and 17 

of 2010 and D.R.P. No.9 of 2010, I.A. Nos.1 and 2 of 2010 in M.P. No.9 

of 2010 dated 07-09-2010, it was, interalia, stated as under: 

“4.4. The consumer is at present permitted to utilise power from captive 

sources. The present order would enable a consumer to purchase power from 

third party sources as well.  Procurement of power by a consumer through 

Open Access is protected by the Electricity Act, 2003.  The role of the licensee 

is limited to that of a carrier.  Procurement through Open Access will be 

treated as an additionality.  The ceiling, upto which a consumer can utilise 

power including the TNEB quota demand, captive power and third party 

purchase would be the sanctioned demand. In such a situation, there would 

be no need for advance declaration by the consumer of procurement of captive 

power as stipulated in SMP No.1 of 2009 or procurement of third party power 

as stipulated in the Interim Order dated 17-08-2010.  As the TNEB had 

allowed procurement of power upto the sanctioned demand in their 

communication dated 17-07-2009 “procedure for allowing third party sale / 

purchase under intra state open access”, there should be no difficulty in 

allowing the consumer to procure power upto the sanctioned demand. 

4.5. The equivalent demand brought in by the consumer from captive 

and third party sources should be subtracted from the maximum demand 

recorded by the meter of the consumer.  Balance would be the demand 

actually supplied by the TNEB.  If this figure exceeds the quota demand of the 

TNEB, the consumer would be liable to pay excess demand charges at the 

rates stipulated in the order of the Commission in M.P. No.42 of 2008.  
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Similarly, the energy purchased from captive and third party sources would be 

subtracted from the total energy consumed by the consumer.  The balance 

would be deemed to be the energy actually supplied by the TNEB.  If this 

quantum exceeds the energy quota of the TNEB, the consumer would be liable 

to pay excess energy charges at the rates stipulated in the Order of the 

Commission in M.P. No.42 of 2008. 

4.6.  To summarise, the present order enables a consumer to consume 

power upto sanctioned demand including TNEB quota demand and 

procurement of power from captive sources and third party sources.  The need 

for advance declaration of the consumer for procurement of power through 

open access is dispensed with for the purpose of this order”. 

 

From the above, it is clear that a consumer could consume power 

upto the sanctioned demand including TNEB (now TANGEDCO)  quota 

demand and procurement of power from captive sources and third party 

sources. 

Again, the Commission while disposing of similar case in T.A. Nos. 

1 to 9 of 2011 dated 28-12-2011 has, interalia, ordered as under: 

 
“6.6.5. From the above, it could be seen that the Circular Memo dated 1-

11-2008 introduced Optimum Demand Concept for continuous process 

industries. What was sought to be done in this concept was to provide the 

eligible quota of KVA days over a continuous period, after adjusting for the 

lighting load for the security and essential activities as well as load permitted 

for peak hour for the balance days to be adjusted continuously over certain 

number of days, the balance days in the month being power holidays. There 

was absolutely no mention about the eligibility for such Optimum Demand 

Concept being restricted only to the consumers who are solely dependent 
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upon the TNEB supply.  Instructions contained in Memo dated 31-8-2009 

clarified that the Optimum Demand Concept would be available to those 

consumers who avail Boards power supply. When Memos dated 19-12-2008, 

4-8-2009 and 21-8-2009 were struck down by the Commission in order dated 

28-10-2009 in SMP 1/2009, Memo dated 9-10-2009 should have been 

reviewed but this was not done.  Further these instructions run contrary to 

various provisions of the Act.  Section 9(2) of the Electricity Act, 2003 

provides that every person, who constructed a captive generating plant and 

maintains and operates such plant shall have the right to Open Access for the 

purposes of carrying electricity from his captive generating plant to the 

destination of his use subject to availability of adequate transmission facility. 

Once Open Access is provided, no restriction on such captive consumption is 

permissible. This is equally true for purchase of power from third parties 

through Open Access in view of the provisions in sub-section (2) of section 42 

and the Regulations of this Commission for Open Access notified in the year 

2005. This Commission has enabled all HT consumers to avail Open Access 

with effect from 17-2-2010, when an amendment to Open Access Regulations 

was notified. A harmonious construction of the provisions of the Act and 

Regulations as discussed above would clearly indicate that captive 

consumption of electricity and purchase of electricity through Open Access as 

mandated in the Act as well the Regulations cannot be given a go by. That 

being so, it will not be possible to discriminate between those consumers who 

are solely dependent on TNEB and other consumers who have their own 

captive power or third party power purchase with regard to Optimum Demand 

Concept.  

 

The Commission therefore does not endorse the argument of TNEB that 

Optimum Demand Concept for continuous process industries should be limited 

to those consumers, who are solely dependent on TANGEDCO supply only. We 
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therefore direct that the Optimum Demand Concept should be made available 

to all nine consumers covered by these transferred applications duly providing 

for the captive power /third party power brought in by them during the 

concerned periods”. 

 
Again, the Commission while disposing of similar case in M.P. 

No.21 of 2012 dated 18-12-2012 has, inter alia, ordered as under: 

 
“6(e) In the light of the above, IA No.1 of 2012 in MP No.21 of 2012 

and MP No.21 of 2012 is disposed of with the direction that the optimum 

demand concept shall be extended to the petitioner as well, as per the circular 

Memo dated 01-11-2008 issued by TNEB/TANGEDCO and approved by the 

Commission in its order dated 28-11-2008 passed in MP No.42 of 2008”. 

 

From the above, it is clear that the petitioner has used the energy 

from wind and third party sources during the power holiday period and 

has not exceeded the sanctioned demand and energy quota fixed by the 

respondent at any point of time and the action in having consumed the 

power during the power holiday period was in consonance with the 

orders passed by this Commission and the communication sent by the 

third respondent in Letter No.SE/CEDC/N/CBE/AO/Rev/ HT/ F.Windmill/ 

D.No.213/ 2012 dated 12-04-2012.  Based on the above position only, 

the petitioner has chosen to consume power during the power holiday 

period and depriving the said benefit without any legal basis is hit by the 

principle of promissory estoppel. 

Hence, the Commission sets aside the demand of Rs.9,49,84,235/- 

being the penalty amount claimed by the Respondent for exceeding the 

energy quota and demand quota as per the TANGEDCO Head Office 

Circular. 
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2. Whether the amount paid by the petitioner to the tune of 

Rs.4,34,23,477/-need to be refunded? 

 
i) The Petitioner has paid the amount paid 

Rs.3,84,31,281/- out of Rs.4,34,23,477/-without protest  

and the said amount is paid by the petitioner for the actual 

usage during power holiday period.  Only the last amount 

of Rs.49,92,196/- paid by the Petitioner on 16-02-2015, 

was under protest.    

The details are as under: 

   Sl. 
   No. 

Particulars    Paid on  
 

Amount 
Rs. 

Remarks 

1. Energy 

   Demand for wind energy adjusted 
units from 15-07-2012 to 29-06-

2013 

 

  27-05-2014 

 

3,10,73,226/- 
 

 

Amount paid 
without 

protest. 

2. Excess Over demand quota 
From 15-07-2013 to 29-07-2013 

From 20-10-2013 to 29-10-2013 
From 20-11-2013 to 29-11-2013 

From 20-12-2013 to 29-12-2013 

 
 

 
 

 

 
13,45,140/- 

8,18,000/- 
8,28,774/- 

7,74,800/- 

 
Amount paid 

without 
protest. 

 Total 31-03-2014 37,66,714/-  

3. Energy 

From 20-10-2013 to 29-10-2013 
From 20-11-2013 to 29-11-2013 

 

27-12-2013 

 

35,91,341/- 

Amount paid 

without 
protest. 

4.     Excess Energy over Quota Charges 1  6-02-2015 49,92,196/-   Amount paid 
with protest. 

 Total refund sought by                    

the Petitioner 

 4,34,23,477/-  

 
ii) These amounts were paid by the petitioner during the year 

2013, 2014 and 2015.  Since refund sought is a financial 

claim, the same should have been claimed within a period of 

three years and hence the amount paid three years prior to 
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the filing of this petition (i.e. on 05-08-2019) is time barred 

and it need not be refunded.   

In this connection, the Commission would like to refer to its Order 

in para 9.11 in I.A. No.1 of 2019 in D.R.P. No.12 of 2019 and D.R.P. 

No.12 of 2019 dated 15-12-2020, has, inter alia, stated as under: 

 

“9.11.  In this connection, it is pertinent to mention that any monetary claim 

should be made within a period of three years from the date on which cause of action 

arose. In view of the above position, the claims for O&M charges for the period of three 

years prior to the date of issue of such notices of demand mentioned above (i.e. 22-03-

2019 and 31-05-2019) clearly barred by limitation”.  

By applying the same analogy, the refund of Rs.4,34,23,477/- 

claimed by the petitioner, being the financial claim, which is barred by 

Limitation period of three years.  The petitioner approached the 

Commission by way of D.R.P. No.9 of 2019 only on 05-08-2019, i.e. 

after four years from the date of last payment. 

In the light of the earlier decision of this Commission and the 4th 

Respondent’s Letter dated 12-04-2012 requesting the Petitioner to run 

his HT Industry, during the Power holiday and during the Load shedding 

period, in accordance with the Current Generation of the Wind Power 

and also in view of the Commission’s earlier Orders stated supra, the 

Commission Orders as under: 

ORDER 

i) The 3rd Respondent’s impugned communications issued to 

the Petitioner for their HT SC No.444 demanding a sum of 

Rs.9,49,84,235/- is hereby set aside and  
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ii) the claim for refund of the sum of Rs.4,34,23,477/- collected 

from the Petitioner by the 3rd and 4th Respondents during the 

period from 27-12-2013 to 16-02-2015 and paid by the 

petitioner is dismissed. 

There will be no Order as to costs.  In the result, the Petition is 

partially allowed. 

 
                  (Sd........)                                (Sd......) 

(K.Venkatasamy)                              (M.Chandrasekar)     
 Member (Legal)                                      Chairman 
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