
1 
 
 

TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
PRESENT:  
 
 
ThiruM.Chandrasekar       ....  Chairman 

 
and 

Thiru.K.Venkatasamy       ….  Member (Legal) 
 
 

D.R.P. No.27 of 2013 
 
Techno Electric and Engineering Company Ltd. 
(Formerly known as Simran Wind Project Ltd.) 
2F & 3F, North Block, Park Plaza 
71 Park Street, Kolkata 700 016.    …..   Petitioner  
        (Thiru. Rahul Balaji,  
               Advocate for the Petitioner) 
 

Versus 

 
1. Tamil Nadu Generation and Distribution 

Corporation Limited (TANGEDCO) 
Rep. by its Chairman and Managing Director 
NPKRR Maaligai 
144, Anna Salai 
Chennai – 600 002.  

 
2. TANTRANSCO 
 Rep. by its Chairman and Managing Director 
 NPKRR Maaligai 
 144, Anna Salai 
 Chennai – 600 002. 
        ….Respondents 
        (Thiru. M. Gopinathan 

Standing Counsel for TANGEDCO) 
 
 
  Dates of hearing : 27-01-2014; 30-07-2014; 30-07-2019;   
      27-08-2019; 05-09-2019; 24-09-2019;  
      29-10-2019; 10-12-2019; 11-02-2020; 
      01-09-2020; 08-09-2020; 06-10-2020; 
      27-10-2020; 24-11-2020; 15-12-2020; 
      06-01-2021; 19-01-2021; 11-02-2021; 
      16-02-2021; 23-02-2021; 02-03-2021; 
      09-03-2021; and 16-03-2021 
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  Date of Order : 14-09-2021 
 

          The DRP No.27 of 2013 came up for final hearing on 16-03-2021. The 

Commission upon perusing the affidavit filed by the petitioner, counter affidavit filed 

by the respondent and all other connected records and after hearing both the 

parties passes the following:- 

ORDER 

1.  Prayer of the Petitioner in DRP No.27 of 2013:- 

 The prayer of the petitioner in D.R.P. No. 27 of 2013 is to  

(a) Clarify that the distribution licensee, ought not to collect Operation & 

Maintenance  Charges in respect of assets/equipment beyond the petitioner's bus 

bar and directdeems fit since levy of O&M charges will be discriminatory to RE 

Generators  

i)  who are paid APPC which is determined at bus bar point being the 

cost of generation atplant level excluding all other costs beyond 

thereto and  

ii)  any such cost does not form part of matrix of floor and forbearance 

price and  

iii)  further it is not applicable inany other States and this levy of  O&M by 

TANGEDCO is contrary to CERC regulations; and consequently 

annul TANGEDCO's Proceedings (CMD) No.13 dated 16.10.2010 

directing to collect Operation and Maintenance charges at the rate of  

Rs.1.60 lakh per MW per year with escalation every year from 

1.11.2010 for WEG'scommissioned under IDC category and 

accordingly direct to delete Clause 5 'Rate of Energy and other 
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charges' - sub clause (c) of the existing PPA under REC Scheme and 

pass any order as the Commission may deem fit  

 

b.  To direct the Respondent TANGEDCO to insert an appropriate payment 

security mechanism in the form of a bankable LC or alternatively direct the 

TANGEDCO to provide such payment security mechanism for securing prompt 

payments, say within 7 days of presenting the invoice, and fix a penal rate of 

interest that would be higher than the rate of interest allowed to Generators under 

preferential tariff which is 1%  (onepercent) in respect of the WTGs under the REC 

regime as this Commission deems appropriate and pass any order as the 

Commission may deem fit. 

 

2. Facts of the Case:- 

 The present petition has been filed to clarify that the distribution licensee, 

ought not to collect Operation & Maintenance Charges in respect of assets / 

equipment beyond the petitioner’s bus bar and direct the amendment of the PPAs 

to be made in such a manner as the Commission deems fit and other 

consequential reliefs.   

 

3.   Contentions of the Petitioner:- 

3.1. The Petitioner is having an installed capacity of 50.45 MW of wind 

generation in Tamil Nadu and Karnataka upto the year 2009-10, the entire 

generation being injected into the State Grid under Power Purchase Agreements 

(PPA) with the Distribution companies of the respective states under preferential 

tariffs determined by the respective State Commissions. The Petitioner has further 
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commissioned in Tamil Nadu during the period March 2011 to February 2012, 67 

Wind Turbine Generators (WTGs), with an installed capacity of 111.90 MW. The 

above generating units have been commissioned in compliance of the REC 

Mechanism and power is being supplied to the distribution licensee in Tamil Nadu 

at the pooled power purchase cost (APPC).   

 

3.2. The Central Electricity Regulatory Commission notified “Terms and 

Conditions for recognition and issuance of Renewable Energy Certificate for 

Renewable Energy Generation Regulations, 2010', vide notification No.L-

1/12/2010-CERC dated 14th January 2010.One of the primary objectives of this 

mechanism is to address the mismatch between availability of Renewable Energy 

sources and the requirement of the obligated entities to meet their renewable 

purchase obligation by purchasing green attributes of renewable energy remotely 

located in the form of Renewable Energy Certificate (hereinafter referred to as 

"REC”).   

 

3.3. Further, to address the mismatch between availability of Renewable Energy 

sources and the requirement of the obligated entities to meet their renewable 

purchaseobligation (RPO), the Hon'ble CERC, vide order no. L-/12/2010-CERC 

dated 9.11.2010 notified the detailed procedure for registration of eligible entities, 

verification of generation of electricity and its injection into the grid by the eligible 

entity and issuance of certificates, etc. under REC Scheme wherein cost of 

electricity generation from renewable energy sources is divided into two parts as 

cost of electricity generation equivalent to conventional energy sources and the 
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cost for environmental attributes, containing inter alia the following distinct features 

to be complied by the Renewable Energy Generating Company. 

  

(i) Not have any Power Purchase Agreement for the capacity related to 

such generation to sell electricity at a preferential tariff determined by 

the Commission;  

(ii) Sell the conventional energy component to DISCOM at a price not 

exceeding the pooled cost of power purchase in the previous year as 

determined by the SERC; 

(iii) Selling Environment attribute (REC part) of renewable energy in the 

form of Renewable Energy Certificate (hereinafter referred to as 

"REC") tradable in Power Exchange between the floor price and 

forbearance price.  

 

3.4. The 'Explanation' under clause 5 (c) of (amended) CERC Terms and 

Conditions for recognition and issuance of Renewable Energy Certificate for 

Renewable Energy Generation Regulations, 2010, describes the 'Pooled Cost of 

Power Purchase' as under:  

“Explanation.- for the purpose of these regulations 'Pooled Cost of Purchase' 
means the weighted average pooled price at which the distribution licensee 
has purchased the electricity including cost of self-generation, if any, in the 
previous year from all the energy suppliers long-term and short-term, but 
excluding those based on renewable energy sources, as the case may be”.  

 

3.5. The Commission vide Notification No. TNERC/RPO/19/1 dated 17.12.2010 

has notified the 'Renewable Energy Purchase Obligation Regulations, 2010', in line 

with the CERC regulations and 'draft model regulations for SERCs' recommended 

by the Forum of Regulators. 
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3.6. Clause 6 of the TNERC Regulations provides as under:  

 “6.  Eligibility and Registration for Certificates. -  
  
(1)  A generating company engaged in generation of electricity from renewable 

energy sources shall be eligible for obtaining accreditation from the State 
Agency if it fulfils the following conditions:  
 
(a)  It does not have any power purchase agreement for the capacity 
related to such generation to sell electricity at a preferential tariff determined 
by the Commission; and  

  
(b)  It sells the electricity generated either (i) to the distribution licensee in  
the State of Tamil Nadu at a price not exceeding the pooled cost of power 
purchase, or (ii) to any other licensee or to an open access consumer at a 
mutually agreed price, or through power exchange at market determined 
price.” 

 

From the above, it is clear that an entity to be eligible under REC 

mechanism, inter-alia, has to sell electricity component to the Utility at the 'pooled 

cost of power purchase' of that Utility, as defined in the Regulations.  

 

3.7. The Commission in its order has defined the 'Pooled Cost of Power 

Purchase' (para 2 of the Order) as under:  

"Pooled cost of power purchase" means the weighted average pooled price  
at which the distribution licensee has purchased the electricity cost of 
selfgeneration in the previous year from all the long term energy suppliers 
but  excluding those based on liquid fuel, purchase from traders, short term 
purchases and renewable energy sources."   

 

3.8. A comparison of the above definition of APPC given by the Commission with 

that given by CERC (para 7 supra) shows that as per CERC, while computing 

APPC, cost of energy from all sources of energy except from Renewable Energy 

(RE) sources is to be considered, whereas TNERC has excluded cost of energy 

from 'liquid fuel, purchase from traders and short term purchases', in addition to RE 

sources. Thus, as per TNERC orders, cost of a sizeable chunk of energy has been 
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additionally excluded from the scope of APPC, which will be otherwise replaced by 

cheaper power from RE sources under REC mechanism at APPC tariff. 

 

3.9. The Commission vide Order No.TNERC/M.OA/E/RPO dated 28.12.2010 has 

issued the 'Order on Pooled Cost of Power Purchase by TANGEDCO for the year 

2009-10 and fee and charges payable under regulation of TNERC (Renewable 

Energy Purchase Obligation) Regulations, 2010' and has fixed the 'pooled cost of 

power purchase' by TANGEDCO for the year 2009 - 10 as Rs.2.37/ kWh. 

Thereafter, the TNERC vide order no. TNERC/M.O.4-1 IE/RPO dated 03-09-2012 

has fixed pooled Cost of Power Purchase as Rs.2.54 per Unit for the year 2012-13. 

 

3.10. Based on the spirit of the REC Mechanism as pronounced by CERC, 

adopted by TNERC, the petitioner considered Average Pooled cost of Power 

Purchase(APPC) of the previous year to be applicable to current year to be variable 

and sale of Renewable Energy Certificate (REC) in Power Exchange, to be the 

basis of Revenue earning to work out the techno economic viability of the Project.  

 

3.11. Average revenue earning under REC Scheme (APPC tariff + REC price) 

justified the project to give reasonable return on equity and also sustainability of 

loan funds, compared to conventional preferential tariff of Rs.3.39 per unit.   

 

3.12. On examining the standard Power Purchase Agreement (PPA) prepared by 

the Respondent, observed that contrary to the spirit and intent ofREC Scheme as 

pronounced by CERC and had sought to fix the same APPC cost for the entire 

tenure of the Agreement. This was subject matter of MP No.16 of 2011 which the 
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Commission clarified in favour of the petitioner. Thereafter a further issue has 

arisen in relation to the collection of O&M Charges which too is contrary to the 

concept of REC power generation and it has therefore become necessary to file the 

present petition for a determination on that issue. 

 

3.13. TANGEOGO in its Proceedings (CMD) No.13 dated 16.10.2010 has directed 

to collect Operation and Maintenance charges at the rate of Rs.1.60 lakhper MW 

per year with escalation every year from 1.11.2010 for WEG's commissioned under 

IDCcategory. As a consequence of the same, TANGEDCO in its standard PPA for 

windgeneration being procured as per tariff determined under Section 62 of the 

Electricity Act 2003 (commonly known as "Preferential Tariff') has inserted a clause 

as a part ofPPA for recovery of such amount. This decision of TANGEDCO is 

subject-matter of challenge with proceedings currently pending before the Supreme 

Court of India.  

 

3.14. As demonstrated in petition no. MP No. 16 of 2011, TANGEDCO has 

adopted PPA for Wind Generators covered under tariff determined under section 

62 of EA 2003also for the Wind Generators covered under REC scheme, without 

any suitable modifications. Clause 5 'Rate of Energy and other charges'- sub 

clause (c) provides that the 'Wind Electric Generator agrees to pay Rs.1.60 lakhs/ 

MW per year with 5% escalation every year for life period towards O&M charges 

from the date of commissioning of WEG'. However, this clause is not applicable to 

Wind generatorscovered under REC Scheme, as described below:- 

(i) The REC Scheme envisages splitting of cost of generation from RE 

sources into 'Energy Component' and 'Environment Component'. The 
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TNERC regulations provide that RE Generator selling energy, inter alia, to 

the Discom of the area, namely TANGEDCO, at 'Pooled Cost of Power 

Purchase' and meeting other conditions set out in the Regulations is 

qualified for the RECScheme.  In this regard useful reference could be made 

to Regulation 2 (1) (h) of RPO Regulations vide Notification No. 

TNERC/RPO/19/1 dated 7.12.2010 which provides that:  

 
"Pooled cost of power purchase." means the weighted average pooled price 
at which the distribution licensee has purchased the electricity including cost 
of self-generation in the previous year from all the long term energy 
suppliers but excluding those based on liquid fuel, purchase from traders, 
short term purchases and renewable energy sources. "  

 

From the above, it is clear that energy component generation has been 

equated with the average cost of the Distribution Utility for the energy from all 

conventional sources, such as coal, hydro, gas etc. This, inter alia, means as if the 

DISCOM is buying power from conventional sources without spending extra for RE 

sources. In other words, energy component of RE generation has been equated 

with energy from conventional sources, such as NHPC, NTPC, NLC etc. and state's 

own thermal and hydro stations. In such a situation, there should be aparity 

between the procurement mechanisms governing conventional sources of energy 

and RE sources covered under REC scheme. Since there is no such levy of O&M 

charges on account of associated transmission system, on NTPC, NHPC, NLC and 

states own sources, levy of this  O&M charges on RE Generators is not only 

unjustified but also discriminatory, hence illegal.   

(ii) It is evident that the Average Pooled Power Purchase Cost (APPC) 

beinggiven to WEGs opting for REC Scheme, is the cost to the Distribution 

licensee i.e. it is all inclusive of cost of generation (Fixed + Variable) up to 
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Bus Bar of generating station, beyond which the Distribution licensee bears 

all expenditure for transmission. When compared with the position with Wind 

Energy Generator (WEG), this will imply that APPC covers cost of 

generation up to DP yard of WEG. All costs thereafter should belong to the 

distribution licensee. As such, the O&M cost of Rs.1.60 Lakh per MW per 

year for maintaining pooling Substation beyond DP Yard charged by the 

distribution licensee from the WEG under REC scheme, is not in compliance 

with the very spirit of determination of the payable tariff under APPC price on 

like to like basis with conventional power generation stations. 

(iii) While determining the price band for the environment component of 

the RE generation i.e. floor and forbearance prices of REC, only cost of 

generation from different RE sources and APPC prevailing in different states 

form part of the cost matrix. The O&M charges or any other levy does not 

form part of this cost matrix clearly means that no other costs are envisaged 

to be levied on RE generators. It is clear that if other costs are also included, 

then the outcome of the matrix for determination of REC price band would 

be different from what has been determined now by CERC. 

 

3.15. In this connection, statement of Objects and Reasons for the CERC (Terms 

and Conditions for recognition and issuance of Renewable Energy Certificate for 

Renewable Energy Generation) (First Amendment) Regulations, 2010 may be 

referred.  With regard to the issue of jurisdiction of CERC and SERCs in the matter 

of REC mechanism, the CERC has clarified as under:  

"II.  Variance in Regulation of SERC and CERC on termination of 

Contract  
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Comments of Stakeholders  
 
KSK Wind Energy Private Limited submitted that the MERC in its relevant 

regulation specified that prior termination shall not entitle existing RE 

projects to participate in REC mechanism. CERC needs to clarify that how to 

deal with the situation where the State Regulations are at variance with the 

Findings of the Commission.  

 

The Commission has noted the observation and would like to clarify that the 

REC scheme as evolved clearly demarcates the responsibility of CERC and 

SERC in line with the provisions of the Electricity Act, 2003. Given the fact 

that REC is a national level framework, jurisdiction in terms of 'eligibility 

criteria' for participation in REC scheme, registration of RE generators, 

issuance of REC, and transactions in PXs etc., clearly vests with CERC. The 

role of SERC is in recognizing REC as a valid instrument for meeting RPO. "  

 

3.16. From the above it is clear that the REC framework, as evolved by the CERC  

envisages uniformity in its implementation at national level and the role of SERC is 

in recognizing REC as a valid instrument for meeting RPO. The REC framework 

does not envisage any modification by any utility including the Respondent. The 

mechanism, therefore, for collection of the charges have to be the same in all the 

States. In other major states endowed with large wind energy potential such as 

Gujarat and Rajasthan, there is no levy of O&M charges on WEGs.  Thus, there is  

no basis for a different treatment in the State of Tamil Nadu. The respondent has 

unilaterally modified the concept of collection of the O&M charges contrary to the 

very spirit and intent of REC mechanism as pronounced by the Hon'ble CERC. 

 

3.17. It is therefore necessary to direct deletion of the said clause in so far as 

WEGs under the REC scheme are concerned in respect of the O&M Charges that 
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relate to the charges beyond the petitioner's Bus Bar at the respective generating 

sites.  

 

3.18. Further, issue that has arisen and requires the intervention of this 

Commission in exercise of its powers regulating the procurement of power as also 

the statutory mandate to provide a favourable climate for the development of 

Renewable Energy Sources of powers is the requirement to direct establishment of  

an appropriate payment security mechanism.   

 

3.19. TANGEDCO has made commitments to establish an appropriate payment 

security mechanism for Solar Power in the recent steps taken by it for development  

of Solar Power in the State.   

 

3.20. Similarly, PPA evolved by Karnataka for procurement of solar power also 

envisages payment security mechanism in the form of irrevocable LC. The payment 

security mechanism given in the PPA of Uttar Pradesh Power Corporation Ltd. 

(UPPCL) for procurement of solar power provides not only irrevocable letter of 

credit but also Default Escrow Agreement for the establishment and operation of 

the Default Escrow Account and Third Party Sales of the solar power. 

 

3.21. Payment to Generators having entered into PPA on APPC price of 

Rs.2.37/KwH for the FY 2010 - 11 is treated at par with any other Wind Generator 

having entered into a PPA on preferential tariff of Rs.3.39/KwH. Since APPC is 

theaverage pooled cost of TANGEDCO without any element of interest cost related 

to  
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working capital like in the Preferential Tariff for payment of APPC to Wind 

Generator, PPA should be made at par with other suppliers like hydro, coal or gas.  

Further, there should be mechanism of payment to APPC through LC on agreed 

terms as the APPC price given is the bare minimum operating cost of TANGEDCO. 

Any delay in payments with respect to the said charges would have a very huge 

negative impact upon the viability of the projects.   

 

3.22. In the tables 1-4 below the actual delay faced by it in receipt of the 

payments. It is to be noted that the EA,2003 requires that the interests of the 

generator are protected. It appears that there is no dis-incentive for delayed 

payment. It is therefore essential that both a strict time period for payment as also 

appropriate compensation for late payment in the form of interest that is higher than 

the interest rates commercially available through banks is imposed on such late 

payment in order that the wind generators are not caused the severe prejudice and 

hardship that they are presently undergoing.   

Details of Bills Raised and Payments Received (Tables 1 - 4) 

Table -1 

Month Bill Date Payment Date Delay 
(Days) 

Distribution Circle:  Tirunelveli 

Year:  2011-12 

April 2011 11-06-2011 03-07-2012 388 

May 2011 11-06-2011 03-07-2012 388 

June 2011 11-07-2011 04-08-2012 390 

July 2011 15-08-2011 10-10-2012 422 

August 2011 15-09-2011 10-11-2012 422 

September 2011 11-10-2011 02-01-2013 449 

October 2011 15-11-2011 06-02-2013 449 

November 2011 17-12-2011 15-02-2013 426 

December 2011 17-01-2012 23-02-2013 403 

January 2012 08-02-2012 12-03-2013 398 

February 2012 12-03-2012 12-03-2013 365 

March 2012 03-04-2012 16-03-2013 347 

Average Delay 404 
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Table -2 

Month Bill Date Payment Date Delay 
(Days) 

Distribution Circle:  Tirunelveli 

Year:  2012-13 

April 2012 10-05-2012 21-03-2013 315 

May 2012 11-06-2012 22-04-2013 315 

June 2012 10-07-2012 20-04-2013 284 

July 2012 10-08-2012 20-05-2013 283 

August 2012 08-09-2012 22-05-2013 256 

September 2012 12-10-2012 05-06-2013 236 

October 2012 17-11-2012 11-06-2013 206 

November 2012 10-12-2012 13-06-2013 185 

December 2012 09-01-2013 15-06-2013 157 

January 2013 07-02-2013 Pending  

February 2013 07-03-2013 Pending  

March 2013 06-04-2013 Pending  

Average Delay 249 

 

Table -3 

Month Bill Date Payment Date Delay 
(Days) 

Distribution Circle:  Udumalpet 

Year:  2011-12 

April 2011 30-04-2011 22-11-2012 572 

May 2011 24-05-2011 05-07-2012 408 

June 2011 28-06-2011 21-08-2012 420 

July 2011 28-07-2011 16-10-2012 446 

August 2011 28-08-2011 22-11-2012 452 

September 2011 27-09-2011 12-01-2013 473 

October 2011 31-10-2011 12-02-2013 470 

November 2011 01-12-2011 07-03-2013 462 

December 2011 03-01-2012 07-03-2013 429 

January 2012 17-02-2012 14-03-2013 391 

February 2012 19-03-2012 14-03-2013 360 

March 2012 18-04-2012 14-03-2013 330 

Average Delay 435 

 

Table -4 

Month Bill Date Payment Date Delay 
(Days) 

Distribution Circle:  Udumalpet 

Year:  2012-13 

April 2012 16-05-2012 14-03-2013 302 

May 2012 15-06-2012 25-04-2013 314 
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June 2012 13-07-2012 25-04-2013 286 

July 2012 18-08-2012 18-05-2013 273 

August 2012 15-09-2012 06-06-2013 264 

September 2012 19-10-2012 06-06-2013 230 

October 2012 20-11-2012 17-06-2013 209 

November 2012 16-12-2012 17-06-2013 183 

December 2012 21-01-2013 Pending   

January 2013 14-03-2013 Pending  

February 2013 14-03-2013 Pending  

March 2013 18-04-2013 Pending  

Average Delay 258 

 

3.23. Unless orders are passed as prayed for herein, the petitioner would suffer 

irreparable loss and serious prejudice. It has therefore become necessary to seek 

directions of the Commission to amend the executed PPAs to be in line with the 

correct policy in adoption of the O&M Charges and payment security mechanism 

and a further direction to execute all future PPAs by incorporating such amended 

clauses.  

 

4. Contentions of the Respondent:- 

4.1. The section 10(1) of Electricity Act, 2003 states as follows:- 

“Section 10. (Duties of generating companies): -  
 
(1) Subject to the provisions of this Ace the duties of a generating company 
shall be to establish/ operate and maintain generating stations/ tie-lines/sub-
stations and dedicated transmission lines connected therewith in accordance 
with the provisions of this Act or the rules or regulations made thereunder”.  

 

4.2. It is the duty of the petitioner to establish, operate and maintain tie line, 

dedicated transmission line and Substation for evacuating their wind energy to the  

TANGEDCOgrid. But the petitioner commissioned their 108.3 MW WEGs in the 

following Substation of TANGEDCO.  

 Rastha 110/33 KV SS   -  33.6 MW  

 Amuthapuram 230/33 KV SS  -  23.7 MW  



16 
 
 

 Sadayarpalayam 230/33 KV SS -  51.0 MW  

Total :   - 108.3 MW  

 

4.3. The TANGEDCO developed the above Substations on behalf of the 

generators connected in the Substations including the petitioner on collection of 

infrastructure development charges. The appeal petition No.93 of 2009 filed by 

TANGEDCO against the TNERC Order dated 19.09.2008 for the collection of IDC 

amount from the wind generators, the Hon'ble APTEL on 08.01.2010 held that:  

12.  As indicated above/ the mandate of Section 10 (1) of the Act cannot 
be over looked, since it is the bounden duty of the generating companies to  
establish operate and maintain the sub-stations. If the evacuation work after  
the inter connection point is carried out by the generators as per Section 10 
(1) and bring the 110 KV inter connection line or 230 KV inter connection 
line/ as the case may beto connect the same to the Appellants 110 KV or 
230 KV grid, then the Appellant will have to take care of the evacuation work 
beyond 110 KV or 230 KV inter connection point by installing a bulk at the 
inter connection point. In view of the above situation the expenditure has 
been incurred by the Appellant for establishing operating and maintaining 
the sub-stations on behalf of the generators to do the evacuation work up to 
the inter connection point. The Generating Company is liable to pay the said 
expenditure to the Appellant in the name of IDC fixed by the Appellant 
through various circulars as per the mutual arrangement and mutual 
agreement between the parties.   

 
13.  In view of the above, the impugned order dated 19.9.2008 is 
incorrect in law and therefore the same is liable to be set aside. Accordingly 
set aside. The Appellant is entitled to continue to collect IDC from the 
generators so long as the facility is availed of by the generators, as per the 
circular.” 

 

4.4. If the petitioner establishes and maintains Substation for evacuating their 

wind energy to the TANGEDCO grid, the TANGEDCO cannot collect the O&M 

charges from the petitioner.   

 

4.5. Since the Substations are being maintained by the TANGEDCO on behalf of 

the generators including the petitioner, for incurring the recurring expenditure, the 
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respondent is collecting the O&M charges as per the BP No.13, dt.16.11.2010 and 

BP 256 dt.25.06.2011.   

 

4.6. Against the collection of O&M charges, M/s.Madras Cements Ltd., and 

others have filed batch of writ petitions No.18791 of 2010 at Hon'ble High Court of 

Madras. The High Court on 21.10.2011 has held the following:  

"8. The whole issue involved in all these Writ Petitions revolves around 
Section 10 (1) of the Act.Therefore, it is quite relevant to extract the said 
Section, which reads thus:  

 
"10. Duties of generating companies.- (1) Subject to the provisions of 
this Act the duties of a generating company shall be to establish, 
operate and maintain generating stations, tie-lines, sub-stations and  
dedicated transmission lines connected therewith in accordance with 
the provisions of this Act or the rules or regulations made thereunder”.  

 
9. The word 'duties' in the above Section is quite material. As per the said 
Section it is the responsibility of the generating companies to erect sub-
station, tie-lines and get the same connected to TNEB. The term 'duties' 
clearly indicates that the generating companies are legally bound to 
establish, operate and maintain generating stations, tie-lines, sub-stations 
and dedicated transmission lines connected therewith in accordance with the 
provisions of this Act or the rules or regulations made thereunder. Similarly, 
the term 'operate and maintain' is also important. If the generating 
companies carry out their duty and maintains as per Section 10 (1), the O&M 
charges are not applicable.  
 
The very same point has clearly been mentioned in the impugned 
proceedings vide CMD.No.216, dated 25.06.2011, stating that "the above 
O&M charges are not applicable for the WEGs commissioned in the Sub-
stations executed under Section 10 (1) of EA,2003." The IDC amount is a 
onetime charge for creation of evacuation facility, such as, power 
transformers and sub-stations, but the O&M charges are recurring charges 
for maintaining the same by TANGEDCO”.   
 
13  ………….   Since the generating companies are not able to discharge 
the duty cast on them under Section 10 (1), the same has been entrusted to 
the Board, and though at the first instance the generating companies pay 
onetime payment for establishment of sub-stations, tie-lines and dedicated 
transmission lines connected therewith, which is a onetime process, they are 
bound to pay for operation and maintenance of the same as well, which is a 
regular and recurring process, and the companies cannot escape their 
liability in thatregard.  
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15.  ………………  In order to avoid the O&M Charges, the generating 
companies should be independent in their duties cast under Section 10 (1) 
and they should not depend on any other agency or entity as against the one 
in this case, namely, TANGEDCO.  
 
Therefore, the levy of O&M Charges, being the annual recurring 
expenditure, from the petitioners/generating companies is based on equity 
and in public interest, enabling the authority to serve better, which cannot be 
interfered with. However, it is made clear, that the revision of charges from 
01.11.2011, shall be decided only after consulting all the stakeholders.  
 
17. On an analysis of the entire factors and considering the totality of facts 
and circumstances of these cases, coupled with the grievance of the 
respondents that they are incurring huge loss to their exchequer because of 
the services rendered by them to the petitioners, this Court has no iota of 
doubt in coming to an irresistible conclusion that the impugned proceedings 
of the Chief Engineer, NCES, TANGEDCO, Chennai  dated 16.11.2010, and 
the consequential proceedings, dated 25.06.2011, in respect of demand of 
O&M charges for the petitioners' Wind Energy Generators, are in 
accordance with law.  
 
17. For the reasons cited as above, all these Writ Petitions are dismissed. 
No costs. Consequently, the connected M.Ps. are closed.” 

 

4.7. Against the above order, Writ Appeal No. 2157 & 2158 of 2011 were filed.  

The Division of Hon’ble High Courtof Madras on 23-12-2011 upheld the orders of 

the single bench dated 21-10-2011 is dismissed the appeal petition.  Against the 

orders of the Division Bench, Civil Appeal Petition No. 24902 of 2012 was filed in 

the Hon’ble Supreme Court.  Since there is no stay granted by the Supreme Court, 

TANGEDCO collecting the O&M charges.  The case is still pending.   

 

4.8. In the substations erected by the private developers under section 10(1) of 

EA 2003, the individual WEGs are sharing the line loss from the WEG to the inter 

connection point of the pooling substations and paying the O&M charges to private  

developers as fixed by them.  The REC WEGs connected in the 10 (1) substation 

are also sharing the line loss from the WEG to the pooling substations and paying 

the O&M charges to private developers as fixed by them.  But they are not paying 
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any O&M charges either to TANGEDCO or to TANTRANSCO.  But in the case of 

TANGEDCO substations, the REC WEGs connected in the TANGEDCO 

Substations are not sharing the line loss, but TANGEDCO is only incurring the line 

loss, as such the TANGEDCO paying the APPC rate to the petitioner including the 

line loss units. Like the line loss, the petitioner wants the TANGEDCO to bear the 

O&M charges.   

 

4.9. In the petition filed by Southern India Mills Association in M.P. No.29 of 

2011, the Commission on 16.11.2011 ordered the following:  

17. The High Court of Madras has delivered its judgment on 21-10-2011, 
and thereafter the matter was listed for arguments on 16-11-2011. The 
learned counsel for the petitioner argued that the issue of approval of the 
Commission for levy of any charge was not the subject matter before the 
High Court of Madras and the same is raised in this petition before the 
Commission and therefore the Commission can proceed in the matter for 
determination of the O&M charges. In this connection, the Commission 
referred to Paragraphs 15 and 17 of the judgement of the High Court during 
the hearing. These paragraphs are extracted below:-  

 
15.  While Infrastructure Development Charges are one time charges for 
establishment or creation of generating stations, tie-lines, sub-stations and 
dedicated transmission lines, the Operation and Maintenance Charges all 
recurring for operation and maintenance of the same. For the benefit of the 
petitioner/generating companies, TANGEDCO cannot incur loss. To put 
itdifferently, to arrest the loss being incurred in respect of 
thepetitioners/generating companies, the TANGEDCO has resorted to 
collect theO&M Charges, as calculated above, which cannot be found fault 
with. Since it was the duty of the generating companies to comply with 
Section 10(1), the collection of O&M Charges did not fell for consideration of 
TNERC.   Instead, in the instant case, the said duty of the companies is 
being performed by TANGEDCO, in which case, it is the exclusive domain of 
TANGEDCO to collect O&M Charges from the generating company. In order 
to avoid the O&M Charges, the generating companies should be 
independent in their duties cast under Section 10(1) and they should not 
depend on any other agency or entity as against the one in this case, 
namely, TANGEDCO. Therefore, the levy of O&M Charges, being the 
annual recurring expenditure/ from the petitioners/generating companies is 
based on equity and in public interest enabling the authority to serve better, 
which cannot be interfered with. However, it is made clear, the revision of 
charges from 01.11.2011, shall bedecided only after consulting all the 
stakeholders.  
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17. On an analysis of the entire factors and considering the totality of facts 
and circumstances of these cases, coupled with the grievance of the 
respondents that they are incurring huge loss to their exchequer because of 
the services rendered by them to the petitioners, this Court has no iota of 
doubt in comingto an irresistible conclusion that the impugned proceedings 
of the Chief Engineer, NCES, TANGEDCO, Chennai dated 16.11.2010, and 
the consequential proceedings dated 25.06.2011, in respect of demand of 
O&M Charges for the petitioners' Wind Energy Generators, are in 
accordance with law. For the reasons cited as above, all these writ petitions 
are dismissed.  
 
18. As the High Court of Madras has pronounced a judgement on the same 
Issue, the Commission does not deem it necessary to proceed with the 
present petition.  
 
Order:- 
 
19. In view of the findings in paragraphs 16-18 above, M.P. No. 29 of 2011 
and I.A. No.1 of 2011 in M.P. No. 29 of 2011 are dismissed in limine”.   

 

4.10. The petitioner states that the O&M charges are not applicable to REC 

scheme WEGs and the APPC rate covers cost of generation up to DP yard of the 

petitioner and all cost beyond should belong to TANGEDCO and if any other cost 

like O&M charges included cost matrix, the outcome of the matrix for determination 

of REC price band would be different.   

 

4.11. The petitioner without any logic has raised this issue. The petitioner has 

failed on the part of his duty under section 10(1) of EA 2003 and approached the 

TANGEDCO for evacuation facility on payment of IDC amount, and the WEGs are 

connected along with other preferential tariff WEGs in the same feeder and 

Substation of TANGEDCO.   

 

4.12. The para 15 of the order dated 21-10-2011 of the Hon’ble High Court of 

Madras is relevant.   The petitioner paid IDC amount, the onetime charge for the 
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Substation evacuationfacility and denying to pay the annual recurring expenditure, 

O&M Charges to TANGEDCO, but failed to add the IDC amount to the cost matrix 

of REC price band.   

 

4.13. There is no differential treatment in the State of Tamil Nadu. The section 

10(1) of EA 2003 and the duty cast upon the generators are common to all the 

States. For the WEGs whether it is preferential tariff WEG or REC scheme WEG 

connected in the Substations established under section 10(1) of EA 2003 by the 

private developers, the TANGEDCO is not collecting the O&M charges. For having 

developed the Substation and lines by TANGEDCO and maintaining for the benefit 

of WEGs, whether it is preferential tariff WEG or REC scheme WEG, the O&M 

charges are to be paid for the recurring expenditure incurring. 

 

4.14. The petitioner having failed on the part of his duty under section 10(1) of EA 

2003 and approached the TANGEDCO for evacuation facility on payment of 

IDCamount, and the WEGs are connected along with other preferential tariff WEGs 

in thesame feeder and Substation of TANGEDCO.  

 

Sl. 
No. 

Substation Simran REC 
WEGs in MW 

Other REC 
WEGs in MW 

Other 
preferential 

WEGs in MW 

1 Rastha 110/33 KV SS 33.6 MW 7.8 MW 52.50 MW 

2 Amuthapuram 230/33 
KV SS 

23.7 MW 6.3 MW 160.85 MW 

3 Sadayapalayam 
230/33 KV SS 

51.0 MW 11.75 MW 
 

80.35 MW 
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It may be noted that, the TANGEDCO collecting O&M charges from all the WEGs 

whether it is preferential tariff WEG or REC scheme WEG. Hence different 

treatment cannot be given to exempt REC WEGs from collection O&M charges. 

 

4.15. During the course of the hearing of the batch cases for O&M charges at 

Hon'ble High court of Madras and the course of the hearing of MP.No.29 of 2011, 

the petitioner were already connected to the Substation of TANGEDCO. The 

Hon'ble High court order and the Commission order squarely applies to the 

petitioner also, hence the petition is liable to be dismissed in limine.   

 

4.16. Due to the financial crisis of TANGEDCO, the delay happened for the 

payment. As and when the financial position improved, the generators bills were 

settled by TANGEDCO. Since the CERC, REC Regulations 2010 and TNERC RPO 

Regulations do not provide any regulation for the penalty for the default of APPC 

rate by TANGEDCO, penalty provision cannot be given to the REC generator-the 

petitioner. Further in preferential Tariff scheme, since purchase rate of wind energy 

is under tariff, the generatordepend only on the generation bill to realize their 

investment. But in the case of REC, since APPC rate is not a tariff, the generator 

giving less importance to APPC rate and depend only on the REC trading in the 

market, hence he has selected the project under REC scheme. Since the REC 

generator gains more in the REC trading, the penalty for the default of APPC rate 

cannot be considered.   

 

Additional Counter Affidavit filed on behalf of the Respondents:- 
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4.17. During the course of argument on 30-07-2014, the petitioner has not raised 

any objection for the counter affidavit filed for collection of O&M charges by 

TANGEDCO.  The petitioner has accepted during the argument that if wind 

generator connected their WEG at TANGEDCO Distribution SS on payment of IDC 

amount, they have to pay the O&M charges to TANGEDCO.   

 

4.18. The petitioner further argued that, the Average Purchase Pooled Cost 

(APPC) rate is fixed by the Commission, based on the definition of APPC rate 

defined by the CERC REC Regulation, 2010 and TNERC RPO Regulation 2010. 

The petitioner further argued that when TANGEDCO buys power from NTPC, NLC, 

ownsources of Thermal, Hydro Generation, the O&M charges has not been 

included in the power purchase cost. The maintenance of Transmission and 

Distribution network is taken care by Distribution and Transmission Department.  

 

4.19. Accordingly for Renewable Energy also, the .Power Purchase Cost is only 

the Average Purchase Pooled Cost rate fixed by theCommission without O&M 

charges. If O&M charge is collected additionally, then the rate of APPC will be on 

higher side than the rate already fixed.   

 

4.20 The petitioner has stated that, the maintenance of power evacuation facility  

such as Substation and lines of NTPC, NLC, TANGEDCO Thermal and Hydro  

Generation Transmission charges is met out by TANTRANSCO. The cost of 

generation of such sources does not include this O&M charges. When TANGEDCO 

purchase the above power, it only pays the cost of generation without O&M 

charges. Hence, the Commission fixed the APPC rate as per the definition of REC 
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& RPO Regulations. The  contention of the petitioner is denied as wrong. The 

petitioner is under an understanding that it is only a generator and his responsibility 

is limited only with installation of Wind Turbine.  But the responsibility of the 

petitioner not ended with installation of Wind Turbine alone.  

 

4.21. As per section 10(1) of the Electricity Act 2003, the responsibility of the 

petitioner is not only limited to erect and maintain generating plant but also erect 

and maintain the Substation, tie line and dedicated transmission line. In this 

connection, section 10 of the Electricity Act, 2003, which is considered relevant is 

extracted hereunder.  

“Section 10. (Duties of generating companies): -  
(1) Subject to the provisions of this Act,  the duties of a generating company 
shall be to establish, operate and maintain generating stations, tie-lines, sub-
stations and dedicated transmission lines connected therewith in accordance 
with the provisions of this Act or the rules or regulations made thereunder.” 
 

4.22. As per the CERC Renewable Energy Generation Regulations 2009, the inter  

connection point for wind energy is:  

"Inter connection point" Inter connection point means the interface point of 
renewable energy generating facility with the transmission system or 
distribution system, as the case may be:  
 
(a) in relation to wind energy projects and solar photovoltaic projects, inter 
connection point shall be line isolator on outgoing feeder on HV side of the 
pooling substation;” 

 

4.23. It is stated that the WEG is not stand alone machine and it is connected to 

the far away TANGEDCO grid. The responsibility of the petitioner is extended up to 

far away TANGEDCO grid, it can't be equated with the generating stations of 

NTPC, NLC, TANGEDCO Thermal and Hydro Generating stations.   

 



25 
 
 

4.24. When the responsibility is cast upon the petitioner, it cannot escape from the 

responsibility under section 10(1) of Electricity Act, 2003. As the TANGEDCO took 

the responsibility on behalf of the petitioner to maintain the Substation, Tie lines on 

collection of O&M charges, the petitioner cannot throw their responsibility on 

TANGEDCO without paying the O&M charges. Further the cost of power purchase 

by TANGEDCO from conventional sources is same as power purchase from 

Renewable Energy, whether it is from REC scheme WEG or from preferential tariff 

scheme WEG. 

 

4.25. The petitioner states that the O&M charges are not applicable to REC 

scheme WEGs, the APPC rate covers cost of generation up to Double Pole yard of 

the petitioner and all cost beyond that should belong to TANGEDCO and that if any 

other cost like O&M charges is included in the cost matrix, the outcome of the 

matrix for determination of REC price band would be different.  

 

4.26. The APPC rate is separate and O&M charge is separate. The petitioner tries 

to make a link between theAPPC rate and O&M charges and trying to get benefit 

out of it.  The O&M charge is a separate Chargeand it is not part and parcel of the 

Tariff. The O&M charges are collected even from the generators who are under 

sale to TANGEDCO scheme under Preferential Tariff.  

 

4.27. The petitioner having failed to establish Substation and dedicated 

transmission lines under section 10(1) of EA, 2003 approached the TANGEDCO for 

evacuation facility on payment of IDC amount, and the WEGs are connected along 
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with other preferential tariff WEGs in the same feeder and substation of 

TANGEDCO.   

 

4.28. During the argument on 30.07.2014 as the petitioner has accepted that if 

wind generator connected their WEG at TANGEDCO Distribution SS on payment of 

IDC amount, they have to pay the O&M charges to TANGEDCO, and hence the 

petitioner cannot make a link between the APPC rate and O&M charges and try to 

avoid paying O&M charges, The petitioner under the guise of seeking clarification 

filed this petition on untenable grounds in order to avoid payment of O&M charges, 

which is lawfully liable to be paid by the petitioner. 

 

5. Rejoinder to the Counter Affidavit and Additional Counter Affidavit filed 

on behalf of the Respondents:- 

5.1. The averments made by the Respondents in their Counter Statements dated 

7thMarch 2014 are irrelevant.  All judgments/orders quoted in the counter affidavit 

pertain to Wind Energy Generators (WEG) supplying power to TANGEDCO under 

preferential tariff, WEGs of the petitioner are covered under the REC mechanism, 

which is altogether a different mechanism from preferential tariff mechanism and 

the respondent has failed to take notice of the same.   

 

5.2. In order to exercise its statutory powers and with a view to encourage and 

promote renewable sources of electricity, the Central Electricity Regulatory 

Commission (CERC) evolved the Renewable Energy Certificate (REC) mechanism. 

For the above purpose, the Central Commission framed the Central Electricity 

Regulatory Commission (Terms and Conditions for recognition and issuance of 
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Renewable Energy Certificate for Renewable Energy Generation) Regulations, 201 

0 (hereinafter called the REC Regulations).   

 

5.3. The  basic intent and purpose of the above mentioned REC Regulations is to 

provide an alternative mechanism to the renewable energy sources for promotion 

apart from the provisions of the preferential tariff and other concessions available 

under Section 86(1)(e) of the Electricity Act, 2003. Under the REC mechanism and 

the provisions of the REC Regulations, the electricity generated by renewable 

sources (electricity component), for the purposes of tariff and other benefits, is 

treated equivalent to conventional sources of electricity. For the green component 

in tariff, the generator is entitled to Renewable Energy Certificates (RECs) which 

are tradable over the power exchanges. The Statement of Object and reasons of 

the REC Regulations inter alia, provides as under:  

“Salient Features of REC framework  

• Renewable Energy Certificate (REC) mechanism is a market based 

instrument to promote renewable energy and facilitate renewable 

purchase obligations (RPO). 

• REC mechanism is aimed at addressing the mismatch between 

availability of RE resources in State and the requirement of the 

obligated entities to meet the Renewable Purchase Obligation (RPO).    

* Cost of electricity generation from renewable energy sources is 

classified as cost of electricity generation equivalent to conventional 

energy sources and the cost for environmental attributes.  
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• RE generators will have two options i) either to sell the renewable 

energy at preferential tariff or ii) to sell electricity generation and 

environmental attributes associated with RE generations separately.” 

 

5.4. From the above, it is clear that for any RE Generator, that there are two 

streams for selling power to the utility. The first stream is sale of RE generation at 

preferential tariff to the utility and the second stream is the sale of electrical 

component of RE generation to the utility at Average Pooled Power Purchase Cost 

(APPC) and greencomponent (REC) is sold at the power exchange at market 

determined price in a CERC determined price band. Similarly, there are two 

streams for a utility to meet their Renewable Purchase Obligation (RPO). Under 

first stream, the utility can procure RE generation at preferential tariff and under the 

second stream, the utility can procure RECs from the power exchanges. In brief, 

the renewable generator gets for the electricity component the Average Pooled 

Purchase Cost (APPC) as if RE Generation is replacing equivalent energy from 

conventional generator without any extra cost to the Utility and for the green 

component gets the RECs. An obligated entity which requires to fulfil the 

Renewable Purchase Obligation under Section 86 (1) (e) of the Electricity Act, 2003 

is entitled to purchase the RECs in fulfilment of its obligation.   

 

5.5. While the present petition has been filed relating to WEGs installed under 

REC mechanism, the Respondent is confusing it with the WEGs covered under 

preferential tariff mechanism.   
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5.6. The Respondent has misinterpreted the provisions under section 10(1) of 

the Electricity Act 2003(EA 2003) by suggesting that it is the duty of the petitioner to 

establish, operate and maintain the line, dedicated transmission line and Sub-

station for evacuating their wind energy to the TANGEDCO grid. If this be the case, 

then every generator in and outside the State will have to set up evacuation and 

transmission facilities because section 10(1) of EA 2003 does not distinguish 

between a conventional generator or a RE generator. The guiding principle is that if 

any cost associated with the evacuation facility is to be recovered from the 

generator (conventional or RE generator), then it must form part of the tariff for the 

generation. In other words, any cost component which is not part of the cost matrix 

for determination of the tariff cannot be recovered by either party. Thus, petitioner is 

duty bound to establish, operate and maintain tie line, dedicated transmission line 

and Substation for evacuating their wind energy to the TANGEDCO grid, if and only 

if Capital Expenditure forms part of the CAPEX on WEG and O&M charges for such 

a facility is included in the recurring annual cost while determining the tariff. The 

Respondent is fully aware that RE Generators under REC schemes are not being 

paid tariff in which these componentsform part in any manner.   

 

5.7. The judgment dated 08.01.2010 of the Hon’ble APTEL, as quoted in 

paragraph 4 of the counter relates to RE Generators covered under preferential 

tariff. Since the Petitioner is covered under REC Mechanism, the said judgment is 

not applicable in this case. Under the REC Mechanism, the Respondent No.1 is 

buying power from the petitioner at APPC rate, which is the average rate of power 

purchase for the previous year from conventional sources of energy. Thus, for all 

intents and purposespower procurement is to be treated as from conventional 
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sources of energy. Since power procurement by the Respondent No. 1 from 

conventional sources does not include intra-state transmission cost, obviously it 

does not get reflected in the APPC. In view of this, levy of O&M charges on the RE 

Generators registered under REC Scheme reduces the APPC by like amount, 

which is against the spirit of the REC Regulations.   

 

5.8. The respondent is confusing the REC mechanism with the preferential tariff 

mechanism, while these are two distinct streams.  The Respondent is well aware 

that any cost component to be borne by the generator always forms part of the cost 

matrix while determining the tariff. On the other hand, if' any cost component is 

omitted while determining the generation tariff but is recovered from the Generator, 

then economics and financial viability of the project would be affected. Since in the 

case of REC mechanism, the electrical component is equated with the pooled cost 

of conventional power purchased by the utility in the previous year and since there 

are no O&M charges included in this cost while determining the cost of 

conventional power, it is logical that there should not be any such levy on the REC 

Generator. It is immaterial whether WEGs covered under REC mechanism are 

connected to the same feeders where WEGs under preferential tariff are 

connected.   

 

5.9. It is also wrong to say that for the substations created under section 10(1) of 

EA 2003, it is necessary either to connect only the private developers' generators 

or to collect any O&M charges for the same. In fact, the law does not provide any 

distinction between a substation created under section 10(1) of EA 2003 or 

otherwise. Moreover, substations are created based on well founded principles of 
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power system planning and flow of electricity is governed by laws physics rather 

than any other law. For example, if there is a load to be fed which is located very 

near to such a substation or generating station is established nearby, prudent 

economic decision making demands that both can be connected to this substation 

provided loading conditions of the substation and associated transmission system 

permit the same. Thus, it is the nature of connection and not the substation, which 

shall determine the commercial parameters and not the laws and sections under 

which the electrical facility has been created.   

 

5.10. The Respondent has wrongly concluded that since during the course of the 

hearing of the batch cases for O&M charges at Hon'ble High court of Madras and 

the course of the hearing of MP No. 29 of 2011, the Petitioners WEGs were already  

connected in the Substations of TANGEDGO, so the judgment applies to the 

Petitioner also.   

 

5.11. The reasons mentioned for delay in payment to the Petitioner for power 

procurement by the Respondent under REC scheme in the past and for not 

providing any security mechanism for avoiding such delays in future, are untenable.  

If there was a financial crisis in TANGEDCO probably due to poor management of 

resources, the Petitioner cannot be held responsible for the same. Further, CERC 

REC Regulations are only for creating an interstate market where only environment 

component of RE generation is traded on power exchanges and electrical 

component is procured by the state utility, the CERC REC Regulations are not 

required to provide for the penalties for the delay in payment by the state utilities. 

The argument that 'in preferential Tariff scheme, since purchase rate of wind 
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energy is under tariff, the generator depend only on the generation bill to realize 

their investment, but in the case of REC, since APPC rate is not a tariff, the 

generator giving less importance to APPC rate and depend only on the REC 

trading in the market, hence he has selected the project under REC scheme is also 

fallacious.   

 

5.12. Due to inconsistent and opaque enforcement of RPO obligations by the 

States, there is a backlog of about 74 months in the REC trade which are being 

traded at floor price, resulting into financial losses to the RE Generators. Any delay 

in payment by the state utility for the electrical component only adds to this loss, 

which is further aggravated due to frequent backing down by the utility during high 

wind season. Moreover, it is a business call of the investor to opt for the REC 

scheme and it cannot be heldagainst him for making timely payments of energy 

bills. If no early action is taken with regard to timely payment of energy bills of RE 

Generators and effective payment mechanism is not evolved, then irreparable 

financial damage will be caused to RE Generators to the extent of making them 

NPAs.   

 

5.13. It is also wrong on the part of the Respondents to state in their additional 

counter affidavit that “……………..the petitioner has accepted during the argument 

that if wind generator connected their WEG at TANGEDCO Distribution SS on 

payment of IDC amount, they have to pay the O&M charges to TANGEDCO.  

………”  The respondents should understand that if that be the case, then there 

was no necessity for the Commission to direct the respondents to file a fresh 
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counter affidavit and the respondents have obeyed these directions by way of filing 

the same.   

 

5.14. The Respondents have again referred to section 10 (Duties of Generating 

Companies) of EA 2003, as was done in para-2 of their original counter affidavit 

dated 07 March 2014. This contention of the respondents has been adequately 

replied at para 8(ii) above. Briefly, it may be reiterated that  

• As per interpretation given by TANGEDCO of section 10(1) of EA 2003, 

every state generator is also required to construct the evacuation facilities as 

EA 2003 does not distinguisha state generator from IPP generator.  

• The guiding principle is that if any cost associated with the evacuation facility 

is to be recovered from the generator (conventional or RE generator), then it 

must form part of the tariff for the generation.  

• The petitioner is duty bound to establish, operate and maintain tie line, 

dedicated transmission line and Substation for evacuating their wind energy 

to the TANGEDCO grid, if and only if Capital Expenditure forms part of the 

CAPEX on WEG, and O&M charges for such a facility is included in the 

recurring annual cost while determining the tariff.  

However, in support of their argument that WEG 'cannot be equated with the 

generating stations of NTPC, NLC, TANGEDCO Thermal and Hydro Stations', the 

Respondents have quoted the definition of "Inter Connection Point" as given in 

'CERC Renewable Energy Generation Regulations 2009', In this regard, it may be 

stated that the term "Inter Connection Point" has not been defined in the Central 

Electricity Regulatory Commission (Terms and Conditions for recognition and 

issuance of Renewable Energy Certificate for Renewable Energy Generation) 
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Regulations, 2010 (REC Regulations), which are the Regulations governing the 

REC Scheme. The salient features of the REC Regulations and the REC Scheme 

thereunder have been brought out at para 5-11 of the Petitioner's affidavit dated 

3rdJuly 2013 and para 4-6 above. The part definition quoted by the Respondents is 

actually given in the Central Electricity Regulatory Commission (Terms and 

Conditions for Tariff determination from Renewable Energy Sources) Regulations, 

2009 (hereinafter called the CERC RE Tariff Regulations 2009.  The 'Scope and 

extent of application' described in these Regulations mentions that 'these 

regulations shall apply in all cases where tariff, for a generating station or a unit 

thereof based on renewable sources of energy, is to be determined by the 

Commission under Section 62 read with Section 79 of the Act.' The complete 

definition of the "Inter Connection Point” as given in these Regulations is as under:- 

(I) "Inter-connection Point' shall mean interface point of renewable energy 

generating facility with the transmission system or distribution system, as the 

case may be.   

a)  in relation to wind energy projects and Solar Photovoltaic Projects, 

inter-connection point shall be line isolator on outgoing feeder on HV side of 

the pooling sub-station.   

b) in relation to small hydro power, biomass power and non-fossil fuel 

based cogeneration power projects and Solar Thermal Power Projects the, 

inter-connection point shall be line isolator on outgoing feeder on HV side of 

generator transformer. 

 

5.15. The Respondents have quoted the definition of the term "Inter Connection 

Point" as given in the CERC RE Tariff Regulations 2009 without further elaborating 

its significance in the said Regulations.  

“Regulation "12 - Capital Cost" of the CERC RE Tariff Regulations 2009 
provides as under:- 
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12. Capital Cost  
 
The norms for the Capital cost as specified in the subsequent 
technology specific chapters shall be inclusive of all capital work 
including plant and machinery, civil work, erection and 
commissioning, financing and interest during construction, and 
evacuation infrastructure up to inter-connection point.  
 
Provided that for project specific tariff determination, the generating 
company shall submit the break-up of capital cost items along with its 
petition in the manner specified under Regulation 8”.  

 

5.16. From this, it is evident that while determining the levelised tariff for wind / 

solar generation, the capital cost to be considered includes capital cost of the 

outgoing feeder on HV side (upto line isolator) of the pooling station, whereas for 

other RE generation (such as small hydro power, bio-mass etc.) capital cost of only 

generator transformer is to be considered.   

 

5.17. Further, Regulation 24 of the CERC RE Tariff Regulations 2009 provides as 

under:- 

“24. Capital Cost  
 
(1) The capital cost for wind energy project shall include Wind turbine 
generator including its auxiliaries, land cost, site development charges and 
other civil works, transportation charges, evacuation cost up to inter-
connection point,financing charges and IDC.  
 
(2) The capital cost for wind energy projects shall be Rs.515 Lakhs / MW 
(FY 2009-10during first year of Control Period) and shall be linked to 
indexation formula as outlined under Regulation 25”.  

 

Thus, from the above, it is clear that capital cost of Rs.515 lakh / MW (FY 2009-10) 

for wind projects includes evacuation facilities cost uptointer-connection point 

besides cost of WTG including auxiliaries, land cost, site development charges etc. 

On the contrary, capital cost considered for determination of tariff of generation 

from conventional sources of energy as well as from RE sources excluding wind 
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and solar sources does not include capital cost of evacuation facilities. Since 

electrical component of RE generation is to be sold to the Distribution Licensee at 

the Pooled Cost of Power Purchase for the previous year for various sources of 

energy 'excluding those based on liquid fuel, purchase from traders, short-term 

purchases and renewable energy sources', it is essentially equivalent to weighted 

average cost of energy from conventional sources, whose cost matrix for 

determination of tariff does not include capital cost of evacuation facilities.  

Moreover, since there is no cost matrix for determination of APPC, there is no 

requirement for defining inter-connection point in the CERC REC Regulation and 

TNERC RPO Regulations.   

 

5.18. The respondent is identical to paragraph 11 of their original counter affidavit 

dated 7th March 2014, which has been replied at para 8(vii) above. Briefly, since 

capital cost of the evacuation facilities is not part of the cost matrix for 

determination of APPC, it would be illogical to determine its maintenance cost and 

recover it from the RE generators. Conversely.if transmission and distribution cost  

is added to the generation cost for determination of APPC, then only TANGEDCO 

is justified in recovering the cost of evacuation facilities associated with the RE 

generating stations and also its O&M cost on recurring basis. It is also pertinent to 

mention that the cost of evacuation facilities and its associated O&M expenses 

form part of the CERC RE Tariff Regulations 2009, which have been referred to by 

the Respondents in their additional counter affidavit but there is no mention of the 

same either in the CERC REC Regulations,2010 or TNERC RPO Regulations 

2010.  
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5.19. Paragraph 12 of the original counter affidavit dated 07 March 2014 filed by 

the Respondents, which has been replied at para 8(viii) above. Briefly, it may be 

stated that  

• The REC mechanism evolved by CERC is different from the preferential 

tariff mechanism evolved by TNERC.  

* Thus, procurement of electrical component under REC scheme cannot be 

compared with the procurement of RE generation under preferential tariff 

mechanism.   

* It is not necessary to connect only the private developers’ generators to the 

substations created under section 10 (1) of EA 2003.   

* Substations are created based on well founded principles of power system 

planning and flow of electricity is governed by laws physics rather than any  

other law. Capital cost and O&M expenses are recovered under different set 

of Regulations, namely Open Access Regulation and transmission Tariff 

Regulations.  

From the above, it is clear that the arguments of the Respondents regarding 

distinction of substations created under section 10(1) from other substations are ill 

founded. In fact, there is no such class as "Substations under section 10(1) of EA 

2003".  

 

5.20. The contention of the Respondents that the definition of Pooled Cost of 

Power Purchase (APPC), meaning thereby REC Regulations, and their 

responsibilities under REC Regulations cannot be interlinked is fallacious. The 

definition of 'Pooled Cost of Power Purchase' as per TNERC RPO Regulations 

2010 (which is not the same as given in CERC Regulations) and quoted by the 
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Respondents clearly indicate that the electrical component of RE Generation has 

been equated to generation from conventional sources of energy. Thus, there is no 

reason to levy any charges on RE Generation, which is not part of the APPC.   

 

5.21. That the Respondents have again reiterated in Additional Counter filed on 

08-09-2014 that … during the argument on 30.07.2014 as the petitioner has 

accepted that if wind generator connected their WEG at TANGEDCO Distribution 

SS on payment of IDC amount, they have to pay the O&M charges to TANGEDCO, 

and hence the petitioner cannot make a link between the APPC rate and O&M 

charges and try to avoid paying O&M charges…….”, shows that the Respondents 

have not only failed to understand the affidavit of the Petitioner but also misquoting 

the arguments held before the Commission on 30.07.2014. While pointing out the 

shortcomings of the counter affidavit filed by the Respondents on 7thMarch 2014, it 

was brought out how the Respondents have failed to address various issues raised 

in the petition. In view of this, the Commission directed the Respondents to file a 

fresh counter affidavit.  However, as demonstrated above, the respondents have 

filed only a rehashed version of their earlier affidavit, which clearly shows that the 

Respondents have no arguments to reply to the points raised in the petitioner's 

affidavit.  

  

6. Written Submissions by the Petitioner:- 

6.1. The Electricity Act, 2003, by its preamble, envisages not only “taking 

measures conducive to development of electricity industry, promoting competition 

therein, protecting interest of consumers” but also “promotion of efficient and 

environmentally benign policies”.  By section 3, it places the responsibility on the 
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Central Government to formulate and enforce the National Electricity Policy and 

Plan, inter alia, "for development of the power system based on optimal utilisation 

of resources such as coal, natural gas, nuclear substances or materials, hydro and 

renewable sources of energy", laying a special emphasis, by section 4, on 

"permitting standalone systems (including those based on renewable sources of 

energy and other non-conventional sources of energy) for rural areas." The statute 

has delicensed generation of electricity, encourages private participation in the 

interests of overall growth of electricity industry and while placing other connected 

activities - transmission, trading and distribution - under regulatory control, assures 

open access. Crucially, it is one of the important functions of the State 

ElectricityRegulatory Commission, in terms of Section 86(1)(e), to "promote co-

generation and generation of electricity from renewable sources of energy by 

providing suitable measures for connectivity with the grid and sale of electricity to 

any person, and also specify, for purchase of electricity from such sources, a 

percentage of the total consumption of electricity in the area of a distribution 

licensee". Thus, the scheme of the law gives a thrust to the promotion of generation 

of electricity from renewable and sustainable energy resources which can be 

achieved only by the sustained efforts of all stakeholders. Accordingly, the Central 

and State Regulatory Commissions across various States have incorporated 

appropriate provisions in the regulatory framework towards this end. The concept of 

Renewable Power Obligations (RPO) targets being a significantand important 

policy framework on the subject.   

 

6.2. The Forum of Regulators (FOR), a statutory body formed under Section 166 

(2) of the Electricity Act, prepared a detailed report on promotion of Renewable 
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Energy which inter alia provided for a Renewable Energy Certificate 

(REC)mechanism for enabling Renewable Energy deficient states to meet their 

Renewable Energy procurement obligations while encouraging developers to set 

up generation facilities based on renewable sources in the most optimal locations. 

Further, the Ministry of New and Renewable Energy (MNRE) also requisitioned 

studies and proposed a Conceptual Framework for Renewable Energy Certificate 

Mechanism for India.  

 

6.3. The necessity for this framework arose since more Renewable energy is 

being generated in some states when compared to others and therefore, the 

Distribution Licensees in the Renewable Energy Deficient States were unable to 

fulfil their Renewable Purchase Obligations, under section 86(1)(e), as mandated 

by the State Electricity Regulatory Commissions due to this availability issue and at 

the same time Renewable Energy Surplus states had no incentive to establish 

more Renewable Energy capacity than was required for them.  

 

6.4. In order to overcome these difficulties, the Central Electricity Regulatory 

Commission (CERC) notified 'Terms and Conditions for recognition and issuance of 

Renewable Energy Certificate for Renewable Energy Generation Regulations, 

2010', vide notification No. L-1/12/2010-CERC dated 14th January 2010. One of 

the primary objectives of this mechanism is to address the mismatch between 

availability of Renewable Energy sources and the requirement of the obligated 

entities to meet their renewable purchase obligation by purchasing green attributes 

of renewable energy generating plants, that were remotely located, in the form of 

Renewable Energy Certificate (REC). 
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6.5. Consequently, the Hon'ble CERC, vide order no. L-/12/2010-CERC dated 

9.11.2010 has notified the detailed procedure for registration of eligible entities, 

verification of generation of electricity and its injection into the grid by the 

eligibleentity and issuance of certificates, etc. under REC Scheme wherein cost of 

electricity generation from renewable energy sources is divided into two parts as (i) 

cost of electricity generation equivalent to conventional energy sources which is 

what would be paid for by the entity procuring the electricity from the source and (ii) 

the cost of environmental attributes which would be procured in the form of 

Renewable Energy Certificates by an Obligated Entity.  The procedure, inter alia 

set out the following distinct features to be complied by the Renewable Energy 

Generating Company.   

(a) Not have any Power Purchase Agreement for the capacity related to such 

generation to sell electricity at a preferential tariff determined by the 

Commission;  

b.  Sell the energy component to DISCOM 'at the pooled cost of power 

purchaseof such distribution licensee as determined by the Appropriate 

Commission';  

c.  Selling Environment attribute (REC part) of renewable energy in the form of 

REC tradable in Power Exchange between the floor price and forbearance 

price.  

 

6.6. The 'Explanation' under clause 5 (c) of (amended) CERC Terms and 

Conditions for recognition and issuance of Renewable Energy Certificate for 
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Renewable Energy Generation Regulations, 2010, describes the 'Pooled Cost of 

Power Purchase' as under:  

Explanation:- for the purpose of these regulations 'Pooled Cost of Purchase'  

means the weighted average pooled price at which the distribution licensee 

has purchased the electricity including cost of self-generation, if any, in the 

previous year from all the energy suppliers long-term and short-term, but 

excluding those based on renewable energy sources, as the case may be.  

 

6.7. The Commission, vide Notification No.TNERC/RPO/19/1 dated 17.12.2010 

had notified the 'Renewable Energy Purchase Obligation Regulations, 2010', in line 

with the CERC regulations and 'draft model regulations for SERCs' recommended 

by the Forum of Regulators. The TNERC in its order defined the “Pooled Cost of 

Power Purchase” (para 2 of the order) as under:- 

“Pooled cost of power purchase” means the weighted average pooled price 
at whichthe distribution licensee see has purchased the electricity cost of 
self-generation in the previous year from all the long term energy suppliers 
but excluding those based on liquid fuel, purchase from traders, short term 
purchases and renewable energy sources”. 
 

6.8.  A comparison of the above definition of APPC given by the Commission 

with that given by the Hon'ble CERC shows that as per Hon'ble CERC, while 

computing APPC, cost of energy from all sources of energy except from 

Renewable Energy (RE) sources is to be considered, whereas the Commission has 

excluded cost of energy from 'liquid fuel, purchase from traders and short term 

purchases', in addition to RE sources. Thus, as per the Commission’s orders, cost 

of a sizeable chunk of energy has been additionally excluded from the scope of 

APPC, which will be otherwise replaced by cheaper power from RE sources under 

REC mechanism at APPC tariff. Significantly the CERC and TNERC Regulations 
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(as it stood then) were in parimateria in so far as the purchase was to be atthe 

Pooled cost of power purchase.   

 

6.9. Based on the CERC REC Mechanism, as adopted by the Commission, the 

Appellant considered Average Pooled cost of Power Purchase (APPC) of the 

previous year to be applicable to current year to be variable and one stream of 

payments and sale of Renewable Energy Certificate (REC) in Power Exchange as 

another stream of payment, to be the basis of Revenue earning, in order to work 

out the techno economic viability of the Project.  

 

6.10. The Petitioner commissioned in Tamil Nadu during the period March 2011 to  

February 2012, 67 Wind Turbine Generators (WTGs) with installed capacity of 

111.90 MW under the prevailing REC Scheme, which was introduced in the year 

2010 in India. The Petitioner has entered into Energy Purchase Agreements with 

the Respondent, for sale of electricity generated from the entire installed capacity It 

is paid at APPC rate as an REC Wind Energy Generator for such sale falling under 

the Wind Energy Category and the sub-category of Non Accelerated Depreciation 

Wind Turbine Generators.   

 

6.11. Another aspect to be noted is that out of the overall investment, the 

petitioner undertook to commission 17 Wind Turbine Generators (WTGs) with 

aggregate capacity of 27.9 MW out of 67 WTGs (aggregate capacity 111.9 MW) on 

or before 31.03.2011 which needed execution of Energy Purchase Agreement with  

Tamil Nadu Generation and Distribution Company (TANGEDCO), the distribution 

licensee. At this stage the very manner in which APPC was to be applied was 
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incorrect and the Petitioner, on examining the standard Energy Purchase 

Agreement (EPA) prepared by TANGEDCO, observed that the TANGEDCO 

haddrafted the EPA, the rate of Rs. 2.37 / kWh is fixed for a period of 20 years from 

the date of execution of the EPA. This was clearly contrary to the letter and spirit of 

the CERC and TNERC Regulations whereunder the returns were dynamic in nature 

with the APPC price to be fixed yearly by the respective State Commission and the 

REC price to be determined by the CERC and traded on the Energy Exchange.  

 

6.12. This resulted in a petition being filed and the Commission ordered as under 

in order dated 22.03.2012 in M.P.No. 16 of 2011 which is extracted herewith:- 

“…….. There is no doubt that the preferential tariff fixed by the Commission 
for wind generators is linked to the vintage of wind energy generators and 
the tariff so fixed shall remain constant for the entire life of the agreement as 
the tariff setting process takes into account inflation during the contract 
period. However, the pooled power purchase cost being fixed for the 
purpose of REC mechanism considers only the previous years average 
power purchase cost for the purpose of sale rate for the subsequent year 
and therefore it is bound to change year after year. In view of this, the 
Commission clarifies that the pooled cost of power purchase will be 
determined by the Commission on a yearly basis based on the records to be 
furnished by TANGEDCO and the rates so fixed shall be payable year after 
year.The fixed rate of Rs.2.37 per unit is applicable for 2010-11 only and can 
be extended beyond that date if rate is fixed. In view of the above, we are 
unable to accept the arguments extended by TANGEDCO that the 
Regulations / Orders of the Commission does not permit year to year 
variation of the pooled cost of power purchase.  We therefore direct that the 
pooled cost of power purchase shall be the rate as specified by the 
Commission on a yearly basis and shall be payable to such of those 
generators who have entered into an Energy Purchase Agreement based on 
average power purchase cost for the purpose of availing REC benefit.   

 

6.13. Thus the Commission clearly recorded the dynamic nature of the payments 

with the average power purchase cost payable to a generator under the scheme 

changing year to year. It further recognized that the average pooled cost of power 

purchase may after a period of time go beyond the preferential tariff fixed by the 
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Commission and consequently noted that it would come up with a mechanism 

whereby there would be no unjust enrichment arising out of average pooled cost of 

power purchase going beyond the preferential tariff.  

 

6.14. Subsequently and evidently in furtherance of this objective and observation, 

TNERC vide Gazette notification dated 19.6.2013 amended the definition of the 

'Pooled Cost of Power Purchase (APPC) in S.2(h) of the TNERC (Renewable 

Energy Purchase Obligation) Regulations,2010 by addition of the highlighted 

words:- 

"(h) Pooled cost of power purchase' means the weighted average pooled 
price at which the distribution licensee has purchased the electricity 
including cost of self generation in the previous year from all the long-term 
energy suppliers, but excluding those based on liquid fuel, purchase from 
traders, short-term purchases and renewable energy sources subject to the 
maximum of 75% of the preferential tariff fixed by the Commission to that 
category/ sub category of NCES generators.” 

 
6.15. The  Explanatory Statement to the amendment sets out that  
 

"ln the long run, Pooled Cost of Power Purchase may exceed the 
preferential tariff fixed by the Commission for renewable energy due to 
escalation of conventional fuel cost. It is prudent that a limit has to be fixed 
for arriving at the reasonable Pooled Cost of Power Purchase. Therefore, it 
is proposed to amend the said regulation."  

 

6.16. It is not necessary to currently get into the issue of capping.  However, it 

may be noted that the Hon'ble APTEL in the case of the petitioner has held that 

capping is to take place by a comparison of the APPC and preferential tariff rates 

for each year and breach would be notified for the purposes of the cap for years in 

which such breach take place.   

 

6.17. The petitioner now proceeds to set out the submissions in the two issues 

that are to be decided by the Commission  
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6.18. It is thus evident that the REC regime is unique and APPC is an important 

component of it and is the only payment that the Discom would make to the 

generator in such regime and it is therefore important to arrive at the right value.  

 

6.19. As per the APPC definition under the TNERC Regulations, the computation 

of APPC includes all sources of generation except the following:  

 i.  liquid fuel,  

 ii,  purchases from traders,  

 iii,  short term purchases, and  

iv. renewable energy sources.  

 

6.20. While notifying the APPC for the years 2011-12, 2012-13 and 2013-14, the 

Commission did not release any supporting or foundational backing data based on 

which such APPC for the period had been determined.  

 

6.21. Thus, RTI applications were submitted to the Commission and TANGEDCO 

for supplying the requisite data. In response, the Commission provided the 

computations for pooled cost of power purchase for FY 2009-10 (APPC applicable 

in 2010-11) and forwarded the RTI request to TANGEDCO for supplying the 

requisite data.   

 

6.22. TANGEDCO, in turn, could not supply copies of computation sheets which 

might have formed basis for notifying the APPC by the Commission.  Instead of 

this, TANGEDCO supplied copies of generation and cost data from the TNERC 
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tariff orders.  Thus, it clearly shows that neither TANGEDCO submitted any 

authentic data for computation of APPC nor any such data was made available with 

the Commission.   

 

6.23. Thereafter the Commission vide Letter No.2503/TNERC/PRO/RTI/D/ 

1227/2013 dated 21.08.2013 supplied the computation for power purchase cost for 

the FY 2009-10 (APPC rate Rs.2.37/unit applicable in 2010- 11).  

 

6.24. Since in reply to RTI requests, TANGEDCO has supplied datasheets from 

the TNERC tariff orders, it is logical to compute the APPC from this data-set as per 

the APPC definition of TNERC REC Regulations.Since there was significant 

mismatch between the computed APPC based on the generation and cost data 

supplied by TANGEDCO in reply to RTI request and that notified by the 

Commission, a petition was filed before Commission for taking corrective action in 

the matter since the APPC was an accounting and mathematical derivation from 

the data and had to be based on the actual data as available and that which is 

authentic.   

 

6.25. After filing of the present petition, as more fully set out in para 5 of the 

counter affidavit, TANGEDCO has submitted fresh set of data as per TNERC Tariff 

Order No.1 2013 dated 20.06.2013 and Order No.1 of 2017 dated 11.08.2017. 

Also, based on data from these tariff orders, TANGEDCO has submitted fresh 

computations for APPC applicable in 2011-12, 2012-13 and 2013-14.  
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6.26. Keeping above in view, the comments on the computations for APPC given 

in the TANGEDCO counter affidavit are as under:- 

A. Calculation of Pooled Cost of Power Purchase for FY 2010-11:- 

(i) The generation and cost data of Ennore Thermal Power Station 

(Table No.77, 104 of TNERC Tariff Order No.1 of 2013 dated 

20.06.2013) has been omitted, which was considered in the 

computation for FY 2009-10.   

(ii) In the Tariff Order No.1 of 2013 dated 20-06-2013, the Commission 

has approved the energy available from all sources in FY 2010-11.  

The energy figures for State’s own generation comprising coal based 

generating stations, gas based generating stations and hydro 

generating stations are not as those approved by the Commission 

(Table 30). These are as per Table -185 of Tariff Order 1 of 2012 

dated 20.03.2012.   

(iii) The cost data of captive power plants has been wrongly mentioned as 

Rs.36Crore whereas as per table 132, this cost is Rs.93.95 Crore.  

(iv) The interstate transmission charges paid to PGCIL (Table No. 140 of 

TNERC Tariff Order No.1 of 2013 dated 20.06.2013) have been 

omitted though same have been included in the computation for FY 

2009 - 10.  

(v) The cost of unscheduled interchange (Table No. 137 of TNERC Tariff 

Order No.1 of 2013 dated 20.06.2013) has been omitted whereas 

same has been included in the computation for FY 2011-12.   

With these corrections, the pooled cost of power for FY 2010- 11 (APPC 

applicable in 2011-12) works out Rs.2.98/ kWh.   
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B. Calculations of Pooled Cost of Power Purchase for FY 2011-12:- 

(i) The generation and cost data of Ennore Thermal Power Station 

(Table No.3-66 of TNERC Tariff Order No.1 of 2017 dated 

11.08.2017,has been omitted, which was considered in the 

computation for FY 2009-10.   

(ii) The interstate transmission charges paid to PGCIL (Table No. 3-66 of 

TNERC Tariff Order No.1 of 2017 dated 11.08.2017) have been 

omitted though same have been included in the computation for FY 

2009-10.   

With these corrections, the pooled cost of power for FY 2011-12 (APPC 

applicable in 2012-13) works out Rs.2.77 / kWh.   

C. Calculations of Pooled Cost of Power Purchase for FY 2012-13:- 

(i) The generation and cost data of Ennore Thermal Power Station 

(Table No. 3-67 of TNERC tariff order no. 1 of 2017 dated 

11.08.2017) hasbeen omitted, which was considered in the 

computation for FY 2009-10. 

(ii) The interstate transmission charges paid to PGCIL have been omitted 

though same have been included in the computation for FY 2009-10. 

(iii) The cost of unscheduled interchange has been omitted whereas 

same has been included in the computation for FY 2011-12.   

With these corrections, the pooled cost of power for FY 2012-13 (APPC 

applicable in 2013-14) works out Rs.3.02 / kWh. 
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6.27. The generation and cost data of Ennore Thermal Power Station, captive 

power plants, unscheduled interchange and interstate transmission charges paid to 

PGCIL are not excluded from the computation of APPC as explained above.  

 

6.28. The replies to RTI requests clearly demonstrate that computation for 

determining pooled cost of power purchase for the FY 2009-10 (APPC for 2010-11) 

has only been made and no specific computations have been made while 

determining and notifying APPC for 2011-12, 2012-13 and 2013-14.  

 

6.29. It is also self-evident that APPC so notified does not tally with the generation 

and cost data given in the TNERC tariff orders. Thus, there is no merit in the 

argument of TANGEDCO in para 8 of their counter affidavit that' ... there is no 

provision in the regulations or in the Commission order that the pooled cost will be 

revised based on true-up data.' Ordinarily, there should not be any requirement for 

re-determining the APPC.  But, for the reasons explained above, it is necessary to 

re-compute the APPC to match with the TNERC’s own data.  However, while                  

re-determining the APPC, the Commission may compute it on the basis of tariff 

orders of the corresponding year or as per the true-up data submitted by 

TANGEDCO with their counter affidavit. In addition, the generation and cost data of 

Ennore Thermal Power Station, captive power plants, interstate transmission 

charges and Unscheduled Interchange (UI) charges shall be included 

appropriately.  

 

6.30. This would correctly reflect the APPC rates. It is significant to state that while 

the APPC rates may not be very significant for the general pool of generators and 
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consumers, for the small number of REC generators in the State, who are entirely 

dependent upon such APPC rate determination for their payment for supply of 

electricity this is a very significant issue for their very survival. The TANGEDCO is 

caused no prejudice since law requires payment of APPC and such APPC is a 

derivative of the TANGEDCO's own procurement and rates in that regard. Further, 

with all expensive and preferential costs of procurement removed, the rates are at 

the lowest end of the spectrum. For a renewable energy generator which has risked 

substantial investment in such a background on the surety of payment of a correctly 

calculated APPC, this is therefore very important.  

 

6.31. TANGEDCO in its submissions has admitted that the data with respect to 

Ennore Thermal Power Station has not been included.  Similarly it has not denied 

that it has not included the other data which the petitioner has pointed out was 

missing from the cost data submitted by TANGEDCO with its counter-affidavit.  

 

6.32. The purported defence or explanation for this was stated to be the 

occasional use of the plant and that other data need not be included.   

 

6.33. There is thus a clear admission by TANGEDCO that the regulatorily 

mandated data has not been provided or included.   

 

6.34. The defence that such data need not be included is completely contrary to 

the statutory mandate. Only such items can be excluded as are clearly provided for 

in the definition as required to be excluded. The APPC definition as applicable in 

the State does not allow for the exclusions as done.  
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6.35. Thus it is unequivocally established by the Respondent's own data and 

records that are publicly available that the APPC rates have to be worked out again 

after including the same.  

 

6.36. It is also pertinent to state that the matter had been pending adjudication and 

could only now be taken up after the Hon'ble Supreme Court finally ruled on the 

composition of the Hon'ble State Regulatory Commissions. The wrong that the 

petitioner has suffered due to the incorrect calculations is thus required to be set 

right.  

 

6.37. The present issue concerns only a very small number of REC generators in 

the Sale to Board category who have suffered enormously due to the incorrect 

approach of the TANGEDCO. This wrong may therefore be corrected by issuance 

of appropriate directions as prayed for.  

 

6.38. Based on the final true-up data, described in para-9 above, for the period FY  

2010-11, FY 2011-12 and FY 2012-13 (applicable in 2011- 12,2012-13 and                   

2013-14 respectively), the average pooled costcomputed as per the amended 

TNERC definition of APPC, is as follows:  

Year Applicable 
in 

Pooled Cost of Power Purchase (Rs./ 
Unit) 

As per TNERC Calculated as per 
True-up Data 

2010-11 2011-12 2.37 2.98 

2011-12 2012-13 2.54 2.77 

2012-13 2013-14 3.11 3.02 
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 The Commission may, therefore, consider such clear facts from the 

Commission’s own records and refix the APPC rates to reflect what would be the 

correct rates. 

 

6.39. The entire basis of the issue in the petition relates to the levy of O&M 

Charges and it is the specific stand of the petitioner that such charges are not 

payable by an REC generator under sale to board category. This is because the 

entire regime is sui generis and levy of such charges is contrary to the very 

definition of the Pooled Cost that is payable as also the structure of the payments 

that are effected.  

 

6.40. The preliminary objection that was sought to be raised was that a concluded 

PPA / EPA between TANGEDCO and the generator cannot be amended or made 

subject-matter of a DRP. Such an argument is wholly without merit, since with 

respect to the very same contracts between the parties, the Commission in order 

dated 22-03-2012 in M.P No.16 of 2011 directed amendment of the APPC 

provision whereundera fixed rate was sought to be imposed. Thus, it is evident that 

where a contract is contrary to Regulations, it is well within the powers of the 

Commission to direct amendments. Instead of devising a specific PPA/EPA or 

WTGs under REC scheme, the existing PPA / EPA for WTGs under preferential 

tariff was executed and that was the reason why this Commission too has had to 

interfere with the executed PPA / EPA since the same has to be brought into 

compliance with the regulatory regime.   
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6.41. The “Pooled Cost of Power Purchase (APPC) in section 2 (h) of the TNERC 

(Renewable Energy Purchase Obligation) Regulations, 2010 reads as follows:- 

“Pooled cost of power purchase’ means the weighted average pooled priceat 
which the distribution licensee has purchased the electricity including cost 
ofself generation in the previous year from all the long-term energysuppliers, 
butexcluding those based on liquid fuel, purchase from traders, short-
termpurchases and renewable energy sources subject to the maximum of 
75% of the preferential tariff fixed by the Commission to that category / sub 
category of NCES generators” 

 

6.42. It is thus self-evident on a plain reading that APPC means  

a)  The weighted average pooled price  

b)  Of power actually purchased by distribution licensee from all long-

term sources  

c)  Including cost of self-generation  

d)  But excluding those based on traders, short-term and renewable 

energy sources  

e)  In the previous year  

More significantly, the reference is to the "price at which the Distribution licensee 

has purchased" at generator tariff as fixed by the competent Regulator. Thus the 

power procurement cost to the Distribution Licensee has to be at the boundary of 

the Licensee in case of ISTS regime and the licensee's purchase cost from intra-

state generators.  This aspect is important since procurement is both from inter-

state and intra-state sources.   

 

6.43. In the petitioner's own case in Appeal No.232 of 2017 dated 31-05-2019, the 

Hon'ble APTEL has held that APPC is the Tariff which is paid by the DISCOM by 

the REC generator for the electricity component and further held that  
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“11.25 It is relevant to note that the rate of APPC as well as preferential tariff 
are dynamic in nature and are determined by the State Commission from 
year to year considering all factors associated in their determination as per 
the regulations ……………. 
 
11.27 In view of these facts, we are of the opinion that once RE generator 
adopts any scheme, REC or Non-REC, the same has to be regulated by the 
State Commission as per regulations …….”. 

  

6.44. As per RTI reply of TANGEDCO, for computing the APPC rate which has 

been addressed in the previous case, the costs of generation from own sources, 

central generating stations, IPPs and 'wheeling charges paid to PGCIL (i.e. 

interstate transmission charges) only are considered. In other words, cost of 

generation at State boundary only is considered for CGS and intra-state 

transmission cost is not considered.   

 

6.45. The issue concerning section 10 of the Electricity Act, 2003 and the Duties 

of a Generator have no relevance to the issue at hand.  While, the duties of a 

generator are set forth in section 10, that does not in any manner affect the 

entitlement of tariff and reimbursement of input costs.  In a general tariff order 

(including preferential tariff) for power procurement from a generator by the 

DISCOM, the Tariff Order always provides for a cost-plus basis of returns and thus 

the O&M Charges that are incurred by the generator are always made part of the 

Tariff for which the Discom is to pay. In the REC regime the electricity component is 

to be paid for by Tariff that is equivalent to the APPC. The question that therefore 

arises is whether the O&M Charges are indeed included in the calculation of APPC. 

If it is included in clear terms then that would be part of the APPC and nothing 

further is required to be done. However, if the APPC does not include the O&M 

Charges as would be applicable to an intra-state generator, then surely it would be 
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illogical to have the generator bear the costs but not include such cost in tariff 

calculation. It can't be a situation where the generator is not compensated for a 

particular portion in the scenario of the manner in which APPC is arrived at. 

Therefore, the statutory definition of APPC and the components in its calculation 

have to be seen. The issue involved in the present case is not one concerning the 

duties of a generator but the recovery of costs as part of tariff. Section 10 does not 

in any manner state that the costs incurred by a generator as part of its duties are 

to be excluded for purposes of Tariff calculation. On the other hand, section 61 

expressly requires all costs to be included for Tariff.  

 

6.46. Since intra-state transmission cost is not part of the APPC computation, 

O&M charges cannot be levied on RE generators selling power to TANGEDCO at 

APPC rate.  In petition No. 46/ 2014 (Re-computation of APPC for 2010-11 to 

2012-13.), the petitioner has included inter-state transmission charges and 

excluded intra-state transmission charges.  That is the logical manner of 

determining the issue since the payment structure in REC regime by a Discom is 

based on the underlying data.  Thus, when the APPC is taken without taking 

transmission and O&M costs into account, such transmission charges (of which 

O&M is a type of charge) cannot be sought to be recovered from a generator since 

in the position of an REC generator, the recovery that will apply to regular 

generators under section 10 cannot be applied as that would run counter to the 

very scheme.  A regular generator in a preferential / regular tariff scheme is being 

compensated for O&M charges through tariff and if the REC generator is not being 

compensated, then such charges are to be borne by the DISCOM. Alternatively, if 
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such charges are to be borne by the generator, the same has to be paid as Tariff 

by including O&M costs in the APPC calculation.  

 

6.47. The TANGEDCO by not considering O&M charges in APPC calculation 

cannot indirectly seek to deny such payment and put such costs on the head of a 

generator. With an inflation of 5% every year (from Rs.1.60 lacs per MW in 2011-12 

to Rs.2.60 lac per MWin 2020) it translates to approx. 14paise per Unit considering 

net billed units of generation of 185 Million approx. from 111.6 MW of the petitioner 

under REC, which is about 6.5 % of the current APPC rate of Rs.2.14 per 

Unit.Such an approach would be contrary to the scheme of the Electricity Act and 

the APPC/REC regime.  The said charges are to be borne by the DISCOM in a 

Sale to Board category REC generator.  

 

6.48. Thus, since APPC does not include O&M, that charge not being reimbursed 

by Distribution Licensee is to therefore naturally be borne by the Distribution 

licensee. Just as no Scheduling and System Operation charges or wheeling 

charges are being levied on Wind Generators under REC Scheme, these charges 

also are not leviable.  It cannot be the case that the electricity component which is 

to be recovered through tariff, in the form of payment equivalent to APPC ignores a 

particular head of cost to a generator since the entire electricity component of the 

generation is to be paid for by the licensee.  Since section 61 mandates that tariff is 

to be determined on commercial principles, it would be wholly contrary to statute if 

a particular cost of electricity generation is not paid by the licensee to the 

generator.  The O&M charges in view of the above submissions have to therefore 

be borne by the Licensee.  On the other hand, if O&M is to be borne by the 
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generator, then it has to be added to the tariff payable by addition to the APPC, 

which is currently not the case and till such time as the same is added, O&M 

charges will be to the account of the Licensee.  Therefore, the necessary directives 

as prayed for are to be issued.     

 

7. Findings of the Commission:- 

We have heard the submissions of learned Counsel appearing for 

the Petitioner and the Respondents. The Petitioner has filed this petition 

praying for the following: 

a) Clarify that the distribution licensee, ought not to collect Operation 

& Maintenance Charges in respect of assets / equipment beyond the 

petitioner’s bus bar and direct deems fit since levy of O&M charges 

will be discriminatory to RE Generators 

i) who are paid APPC which is determined at bus bar point being 

the cost of generation at plant level excluding all other costs 

beyond thereto and 

ii) any such cost does not form part of matrix of floor and 

forbearance price and 

iii) further it is not applicable in any other States and this levy of 

O&M by TANGEDCO is contrary to CERC regulations and 

consequently annul TANGEDCO’s Proceedings (CMD) No.13 

dated 16-10-2010 directing to collect Operation and 

Maintenance Charges at the rate of Rs.1.60 lakh per MW per 

year with escalation every year from 01-11-0210 for WEG 



59 
 
 

commissioned under IDC category and accordingly direct to 

delete Clause 5 ‘Rate of Energy and other charges’ – sub-

clause (c) of the existing PPA under REC Scheme and pass any 

order as the Commission may deem fit. 

b) To direct the Respondent TANGEDCO to insert an appropriate 

payment security mechanism in the form of a bankable LC or 

alternatively direct the TANGEDCO to provide such payment security 

mechanism for securing payments, say within 7 days of presenting 

the invoice and fix a penal rate of interest that would be higher than 

the rate of interest allowed to Generators under preferential tariff 

which is 1% (one percent) in respect of the WTGs under the REC 

regime as this Commission deems appropriate and pass any order 

as the Commission may deem fit.  

The contentions of the Petitioner in a nutshell are as follows: 

7.1. The petitioner states that the collection of Operation & Maintenance 

Charges by the Respondent in respect of assets / equipment beyond the 

petitioner’s bus bar is not and direct deems fit since levy of O&M charges 

will be discriminatory to RE Generators. 

 

7.2.  The petitioner contended that the veracity of the arriving of pooled 

cost of power purchase by the Commission is not correct since 

TANGEDCO has not supplied the required inputs for such arrival 

properly. 
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7.3.  Also, the petitioner submitted to the Commission to impose a penalty 

on TANGEDCO for their unreasonable delay in settling their bills.  

 Per contra, Respondents have contended as follows:- 

7.4.  It is the duty of the petitioner to establish, operate and maintain tie 

line, dedicated transmission line and Substation for evacuating their 

wind energy to the TANGEDCO grid. 

7.5.However, the TANGEDCO has developed the above Substations on 

behalf of the generators connected in the Substations including the 

petitioner on collection of infrastructure development charges.  

7.6.  The appeal petition No.93 of 2009 filed by TANGEDCO against the 

TNERC Order dated 19.09.2008 for the collection of IDC amount from 

the wind generators, the Hon'ble APTEL on 08.01.2010 held 

thatTANGEDCO is entitled to continue to collect IDC from the generators 

so long as the facility is availed of by the generators, as per the 

circular.” 

7.7.  Since the Substations are being maintained by the TANGEDCO on 

behalf of the generators including the petitioner, for incurring the 

recurring expenditure, the respondent is collecting the O&M charges as 

per the BP No.13, dt.16.11.2010 and BP 256 dt.25.06.2011.   

7.8.  Against the collection of O&M charges, M/s. Madras Cements Ltd., 

and others have filed batch of writ petitions No.18791 of 2010 at Hon'ble 

High Court of Madras. The High Court on 21.10.2011 has held that 
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TANGEDCO’s collection of O&M charges for the petitioners' Wind Energy 

Generators, are in accordance with law.  

7.9.  Against the above order, Writ Appeal No. 2157 & 2158 of 2011 

were filed.  The Division of Hon’ble High Court of Madras on 23-12-2011 

uphold the orders of the single bench dated 21-10-2011 and dismissed 

the appeal petition.  Against the orders of the Division Bench, Civil 

Appeal Petition No. 24902 of 2012 was filed in the Hon’ble Supreme 

Court.  Since there is no stay granted by the Supreme Court, TANGEDCO 

has been collecting the O&M charges.  The matter is yet to attain 

finality. 

7.10.  Further, the Commission would like to refer the 'Pooled Cost of 

Power Purchase', which is as under: 

"Pooled cost of power purchase" means the weighted average pooled 

price  at which the distribution licensee has purchased the electricity 

cost of self generation in the previous year from all the long term 

energy suppliers but  excluding those based on liquid fuel, purchase 

from traders, short term purchases and renewable energy sources."   

7.11.Having considered the rival contentions urged by the learned 

counsel for both sides, the following issues arises for consideration: 

Issue-1:   

“Whether the collection of Operation & Maintenance 

Charges in respect of assets / equipment beyond the petitioner’s 

bus bar by TANGEDCO is tenable and whether levy of O&M 

charges is discriminatory to RE Generators? 
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7.12.  In this connection, the Commission would like to refer to Section 

10 of the Electricity Act, 2003 which, interalia, states the duties of the 

generating companies as under: 

“10. Duties of generating companies – (1) Subject to the provisions of 

this Act, the duties of a generating company shall be to establish, operate and 

maintain generating stations, tie-lines, sub-stations and dedicated 

transmission lines connected therewith in accordance with the provisions of 

this Act or rules or regulations made thereunder…..” 

7.13.  From the above, it is clear that it is the duty of the Generating 

Company to establish, operate and maintain generating stations, tie-

lines, sub-stations and dedicated transmission lines connected therewith 

and the expenses on the same would factor in the Capital Cost.  The 

language of the section is so clear and unambiguous that a generating 

company should not only establish the generating plant but also operate 

and maintain the same including the tie-lines, sub-station and dedicated 

transmission lines. 

7.14.  In such circumstances, it goes without saying that the respondent  

maintains the Sub-stations on behalf of the generators including the 

petitioner, for incurring the recurring expenditure, the collection of O&M 

charges is justifiable  since the respondent TANGEDCO has to employ its 

staff and officials to operate the Sub-station, which involves cost.  In 

other words, when the generator has not discharged the duty pertaining 

to maintaining the plant and it is done by the respondent, the expenses 

incurred will be paid by the generators to the licensee.   
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7.15.  The argument that the said charges are discriminatory to RE 

generators in our view, is not sound for the reason that it goes against 

section 10(1) and also against the judgment of Hon’ble High Court of 

Madras in the W.A. No. 2157 & 2158 of dated 23-12-2011.  We are 

afraid we cannot reopen a settled issue and examine the validity of such 

charges already upheld by the High Court.  The argument that issue of 

APPC does not include O&M and the same has to be reimbursed by the 

licensee is against the very intent of section 10(1) which enjoins upon 

the generating company to maintain the lines.  It is not the case of the 

petitioner that the lines are maintained by it in which case we can hold 

in favour of the petitioner.  But that is not the case here and the 

petitioner seeks to extricate itself from payment of O&M charges by 

seeking to carve out the generators who pay APPC under REC Scheme 

from the purview of O&M charges.  This in our view, is not tenable.  

Section 10(1) does not make any distinction between RE generators and 

any other generators in terms of its duty to maintain the same.  The 

answer that the same is not included in the generation tariff and hence 

not collectable also fails for the reason, the O&M charges are merely a 

charge for rendering service by way of maintaining the lines which 

cannot be rendered free of cost.  The argument that the issue involved 

in the present case is not one concerning the duties of generator under 

section 10(1) that recovering of costs as per tariff is farfetched and is 

not acceptable by any stretch of imagination. 
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7.16.  Further, to say that since intra-State transmission cost is not part 

of APPC computation and O&M charges cannot be recovered from REC 

generators is fallacious for the reason that section 10(1) is such that it 

cannot be tweaked or diluted by way of interpretation resorting to 

provisions relating to tariff.  A plain reading of section 10(1) is to be 

done to see whether the petitioner has carried out the duty of 

maintaining the lines as mandated.  We have no hesitation to hold that 

O&M charges are payable, if the lines are not maintained by the 

generator.  This is also in line with the decision of the Hon’ble High Court 

of Madras.  We would like to add that the pooled cost of power purchase 

which is defined in the Renewable Purchase Obligation Regulations and 

the O&M charges, which draws authority from section 10(1) of the Act 

stand as a different sphere and these cannot be interlinked. 

 

7.17.  In the present case, the petitioner commissioned their 108.3 MW 

WEGs and connected their lines in the following Sub-station of 

TANGEDCO: 

Rastha 110/33 KV SS                -   33.6 MW 

Amuthapuram 230/33 KV SS     -   23.7 MW and 

Sadayarpalayam 230/33 KV SS  –  51.0 MW  

Total                                      - 108.3 MW 

Therefore, TANGEDCO’s collection of O&M charges is correct.  
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7.18.  Issue-2: 

“Whether to insert an appropriate payment security 

mechanism in the form of a bankable LC or alternatively direct 

the TANGEDCO to provide such payment such payment security 

mechanism for securing prompt payments in respect of the WTGs 

under the REC regime is feasible?” 

We are of the view that the prayer is of general nature and falls 

within the regulatory jurisdiction.  An omnibus relief cannot be granted 

and in so far as the DRP is concerned, it is not based on a specific cause 

of action and with reference to a specific dispute.  We have ruled out 

that prayer of such kind is not maintainable in DRPs in DRP No.8 of 

2019, the relevant portion of which are as follows: 

“8.4. It is further observed that the prayer (ii) and (iii) do not fall 
within the ambit ofDispute Resolution as they are too general in nature. It is 

to be stated here that in a Dispute Resolution Petition for a qualified claim 
such as the present one, there must a cause of action. We find that cause of 
action has arisen only with regard to the first prayer (a) and the other prayers 
name (b) and (c) have no concrete cause of action and hence cannot be 
brought within the purview of this Dispute Resolution”. 

 

In the light of the above, the Commission Orders as under: 

ORDER 

The collection of Operation & Maintenance Charges in respect of 

assets / equipment beyond the petitioner’s bus bar by TANGEDCO / 

TANTRANSCO is as per sub-section 1 of Section 10 of the Electricity Act, 

2003 and also in line with the orders of Hon’ble High Court of Madras.   

The collection of such charges is not inconsistent with any of the 

provisions of the Electricity Act, 2003 and hence the said BP No.13 dated 
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16-11-2010 and BP No.256 dated 25-06-2011 are valid.  In view of the 

above, we hold that the petitioner is liable to pay the O & M charges. 

 

However, since the levy of such fees has not been approved by the 

Commission, the respondent is directed to file a separate petition before 

the Commission for regulatory approval for such levy of fees following 

usual procedures within a period of 30 days from the date of this order.  

 

There will be no Order as to costs.  In the result, the Petition is 

dismissed. 

                   (Sd........)           (Sd......) 
(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)       Chairman 
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