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TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
PRESENT:- 
 
Thiru M.Chandrasekar        ....  Chairman 
 

and 
Thiru. K.Venkatasamy       ….  Member (Legal) 
 

 
D.R.P.No.17 of 2012 

 
M/s.PTC INDIA LTD 
2nd Floor, NBCC Tower, 
15, Bhikaji Cama Place, 
New Delhi – 110 066. 
                           … Petitioner 

                         (Thiru. Ravi Kishore, 
 Advocate for the Petitioner) 

                  
Vs 

 
1. Padmaadevi Sugars Limited 

(formerly known as S V Sugar Mills Limited) 
Palayaseevaram, 
Kancheepuram 
Tamil Nadu – 631 606 
Regd. Office : 
106, Armenian Street, Chennai – 600 001. 

 
2. Tamil Nadu Electricity Board 

Represented by the Chairman 
144, Anna Salai, Chennai – 600 002. 
 

3. TANGEDCO 
Represented by the Chairman 
144, Anna Salai, Chennai – 600 002. 
 

4. State Load Despatch Centre 
Represented by the Chief Engineer (Operations) 
Tamil Nadu Electricity Board 
SLDC Block, 1st Floor, 
144, Anna Salai, Chennai – 600 002. 

                     ….Respondents 
(Thiru M Gopinathan,   

Standing Counsel for R2 to R4) 
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Dates of hearing :    17-10-2012; 04-04-2012; 22-04-2014; 
     28-07-2014; 23-10-2018; 27-11-2018; 
     10-12-2018; 30-07-2019; and  
     13-08-2019 
 
Date of order     :   16-03-2021 

 

ORDER 

1. The prayer of the Petitioner in D.R.P.No.17 of 2012 is to-  

 (i) declare that no force majeure condition existed for non-supply of electricity by 

M/s. Padmaadevi Sugars Limited under the PPA and the Supplementary PPA 

and direct M/s. Padmaadevi Sugars Limited to pay Rs.8,53,70,112/- along 

with 18% interest p.a. till the date of filing of this petition; and / or 

(ii) direct M/s. Padmaadevi Sugars Limited to pay interest @18% p.a. on 

Rs.8,53,70,112/- during the pendency of the present petition; and / or 

(iii) pass any other orders as the Commission may deem fit in the interest of 

justice in the facts and circumstance of the present case.  

 

2. Facts of the Case:- 

To declare that no force majeure condition existed for non-supply of electricity 

by M/s. Padmaadevi Sugars Limited under the PPA and the Supplementary PPA 

and direct M/s. Padmaadevi Sugars Limited  to pay Rs.8,53,70,112 /- along with 

18% interest p.a. till the date of filing of this petition.   

To direct M/s. Padmaadevi Sugars Limited to pay interest @ 18% p.a. on 

Rs.8,53,70,112 /- during the pendency of the present petition. 

 

3. Contentions of the Petitioner:- 

3.1.  That M/s. Padmaadevi Sugars Limited entered into a Power Purchase 

Agreement dated 24th April, 2009 (hereinafter referred to as “PPA” for sake of 

brevity) with M/s.PTC India Ltd. for onward supply of 10 MW power (24 hours) from 
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its coal/gas based power plant located at Palayaseevaram village, Kanchipuram 

District, Tamil Nadu for the period from 10th May, 2009 to 31st May, 2009.  The above 

mentioned PPA was valid till 31st March, 2012.  M/s. Padmaadevi Sugars Limited 

and PTC India Ltd. subsequently entered into a Supplementary Agreement No.1 

dated 24th October, 2009 (hereinafter referred to as “Supplementary PPA” for sake 

of brevity) with PTC India Ltd., amending the PPA, for sale of 27 MW of power from 

July, 2009 to May, 2010.  The Supplementary PPA amended the PPA and PPA was 

valid till 31st march, 2014. 

 

3.2. That M/s.PTC India Ltd. further entered into a Power Sale Agreement dated 

21st October (hereinafter referred to as “PSA” for sake of brevity), 2009 with TNEB 

for sale of power in the range of 325 MW-433 MW for the period 19th June till 31st 

May, 2010 from various CPPs in Tamil Nadu.  The power being procured under the 

PPA and the supplementary PPA was being supplied on a back to back basis under 

the PSA.  The back to back nature of the transaction is evident from the clauses of 

the PPA and the Supplementary PPA.  Clause 18 of the Supplementary PPA (which 

replaced and amended clause 18 of the PPA) stated as under: 

 

“18. In case of TNEB purchasing less than the contracted energy PTC will 

endeavour to sell balance power of SVSML (SV Sugar) under inter-

State open access on mutually agreed terms and conditions, subject to 

approval of inter-State open access by the concerned authorities.” 

 

Further clause 16 (e) of the PPA provides as under: 

 

 “16 (e) All Force majeure conditions must be supported with relevant  

papers to the satisfaction of TNEB.” 

 
 

 



4 

 

3.3. That M/s. Padmaadevi Sugars Limited expressed force majeure condition at 

its Plant vide its letter dated 4th September, 2009,  29th September, 2009 and 26th 

November, 2009. 

 

3.4. That PTC vide its letters dated 9th October, 2009 and 27th November, 2009 

informed TNEB of the predicament of M/s. Padmaadevi Sugars Limited and 

requested if the breakdown of the plant may be considered as Force majeure. 

 

3.5. That TNEB vide its letter dated 10th December, 2009 and letter dated 22nd 

December, 2009 informed M/s.PTC India Ltd. that M/s. Padmaadevi Sugars 

Limited’s  request was not feasible as the breakdown of the Plant was not part of the 

Force majeure Clause.  TNEB further stated that the compensation would be levied 

in accordance with contractual arrangements if the contracted quantum was not 

supplied by M/s. Padmaadevi Sugars Limited.  However after getting approval from 

TNEB Board, they waived off the compensation clause upto Feb’ 2010 for all CPPs 

including M/s. Padmaadevi Sugars Limited Sugar.  And thus M/s.PTC India Ltd. has 

also not levied the same from M/s. Padmaadevi Sugars Limited.  M/s.PTC India Ltd. 

has claimed compensation from March–May’10 for which TNEB has also claimed the 

compensation from M/s.PTC India Ltd. and deducted from the payment due to 

M/s.PTC India Ltd.    

 

3.6. That due to default in supply by M/s. Padmaadevi Sugars Limited, M/s.PTC 

India Ltd. was constrained to raise the Invoices for Compensation on                                          

M/s. Padmaadevi Sugars Limited for the months of March, 2010to May, 2010 

amounting to Rs.8,53,70,112 in terms of the PPA and Supplementary PPA.  Clause 

13 of the Supplementary PPA (which amended the PPA) reads as under: 
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“13. It is obligatory for SVSML to schedule 80% of the contracted energy in 

a month and it is obligatory for PTC to off take 80% of the contracted 

energy in a month. 
 

If SVSML fails to schedule 80% of decaled energy in amount then 

compensation shall be paid by SVSML @ Rs.1.79/kwh for the shortfall 

which falls short of 80% of contracted energy.  Similarly if PTC fails to 

off take 80% of the declared energy in a month then compensation 

shall be paid by PTC @ Rs. 0.96 / kwh to SVSML for the shortfall 

which falls short of 80% of contracted energy.” 

 

3.7. That M/s.PTC India Ltd. vide its letter dated 15th June, 2010 bearing 

Ref.No.C/PTC/OPN requested M/s. Padmaadevi Sugars Limited to release the 

compensation in accordance with the Supplementary PPA and PPA for the short fall 

of power during the period of March, 2010 – May, 2010. 

 The details of the invoices raised on M/s. Padmaadevi Sugars Limited for the 

aforesaid months are as follows: 

Month 80% of Contracted 
Energy ( in MUs) 

Actual Flow 
(in MUs) 

Compensation 
Amount 

Payable @ 
Rs.1.79 / unit 

March 2010 16.070400 0.000000 Rs.2,87,66,016 

April 2010 15.552000 0.000000 Rs.2,78,38,080 

May 2010 16.070400 0.000000 Rs.2,87,66,016 

                                                                                    Total : Rs.8,53,70,112 

  

3.8. That instead of paying the aforesaid compensation amount of 

Rs.8,53,70,112/- demanded by M/s.PTC India Ltd. in terms of the PPA and 

Supplementary PPA, M/s. Padmaadevi Sugars Limited vide its letter dated 15th June, 

2010 arbitrarily denied its liability to pay any compensation to M/s.PTC India Ltd. and 

stated that it had not given any monthly power export schedule for the above period 
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since its plant was under stoppage from 26.11.2009 which was a Force Majeure 

Condition. 

 

3.9. That a bare perusal of Clause 16 of the PPA shows that it does not cover 

within its ambit stoppage of plant as a Force Majeure condition and reliance by                          

M/s. Padmaadevi Sugars Limited on the mentioned afore “Force Majeure Clause is 

completely misconceived. 

 

3.10. That despite several reminders by PTC, M/s. Padmaadevi Sugars Limited  

has still not paid the compensation amount due to M/s.PTC India Ltd. on account of 

the default in supplying the contracted power to TNEB under the PPA, 

Supplementary PPA and PSA.  M/s.PTC India Ltd. was trying to negotiate in good 

faith but nothing concrete has materialized from M/s. Padmaadevi Sugars Limited.  

In fact, even a legal notice dated 14th March, 2012 was also served by M/s.PTC India 

Ltd. upon M/s. Padmaadevi Sugars Limited to make the payment towards the 

compensation due under the PPA and the Supplementary PPA.  However, M/s. 

Padmaadevi Sugars Limited vide its reply dated 11th May, 2012 has denied its 

liability.  

 

4.  Counter Affidavit Filed on behalf of the Respondent 2 & 3 dated                     

21-01-2013:- 

4.1. The averments stated by the petitioner is totally false and misleading relating 

to these Respondents except those that are specifically admitted herewith.  These 

Respondents have been unnecessarily impleaded as a party to the above 

proceedings.   
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4.2. The petition filed by the petitioner has no relevance to these respondents and 

thereby the respondents’ agreement with the petitioner to supply 325 to 433 MW of 

RTC for the period from June 19th 2009 to 31st May 2010 on back to back basis is 

totally false and misleading.  As there is no privity of contract between the petitioner 

and these respondents, these respondents can be discharged from the present 

Dispute Resolution Petition. 

 

4.3. With regard to the averments stated in the petition, the petitioner had in fact 

admitted about the waiver of compensation up to February 2010 by the Respondents 

2 & 3.  These respondents 2 &3 had amended the methodology for calculation of 

compensation payments from individual plant basis to combined plant basis so as to 

take the flexibility for supply of contracted quantum to the respondent 2 as per the 

tender specification floated by respondent(2)  (from March 2010 to May 2010).  

 

4.4. The averments contained from para 8 to 18 are to be adjudicated between the 

petitioner and the 1st respondent.  The petitioner had not claimed any relief as 

against these respondents and thereby the above petition is liable to be dismissed in 

limine. 

 

4.5. If the above petition as against these respondents are entertained these 

respondents, would be put to severe loss and hardship.  The balance of convenience 

is in the favour of these respondents. 

 

5. Counter Affidavit filed by the 1st Respondent dated 07-02-2013:- 

5.1. The present claim relates to alleged compensation which the petitioner claims 

to be entitled for non-supply of power by the 1st Respondent for the months of March, 
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April and May 2010.  The admitted position in respect of the said months are that the 

1st Respondent’s plant had suffered a breakdown and was non-operational since 

21:30 hrs on 24.11.2009.  The 1st Respondent states that this is clearly an 

occurrence of a force majeure event excusing the 1st Respondent from performance 

and obligation.  Significantly, for each of the months from 25.11.2009 to February 

2010, the claim for compensation was not made evidently since the petitioner itself 

was absolved of any claim from the Respondent TNEB.  However, a claim is sought 

to be made for the 3 months despite the fact that the petitioner itself had in its letter 

dated 9.10.2009 and 27.11.2009, admitted that the breakdown intimated by the 

Respondent herein was beyond their control.  Despite the same, the petitioner has 

sought to come forth with the present claim on the entirely untenable grounds that an 

event of force majure would apply in the inter-se contract between the petitioner and 

1st Respondent only if the Respondent TNEB agrees that a particular event is a force 

majeure event.  Such a stand is contrary to the terms of the contract between the 

petitioner and first respondent, whereunder the acceptance of a particular event of 

force majeure by the TNEB is not a condition precedent.  This is especially so when 

the petitioner itself has accepted the event to be a force majeure event but has 

sought to make a claim belatedly apparently because in its independent contract with 

TNEB, TNEB has not made payment to it. 

 

5.2. The petitioner being a Licensed Trader has commenced negotiations with 

various generators having spare capacity within the State of Tamil Nadu in order to 

procure power and supply the same to TNEB.  This Respondent states that the 

Tender bearing No. 4-TNEB/2008-2009 dated 5.3.2009 was the notice inviting 

tender for procuring the surplus power from various power generators on a short 

term basis by the TNEB.  In this regard, it is significant to state that in respect of the 
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original tender, an offer was made by this Respondent to TNEB for sale at the rate of 

Rs.6.90 per unit on 12.03.2009 whereafter the TNEB issued a communication dated 

16.3.2009 seeking for matching of the rate quoted by the lowest tenderer at Rs.6.70 

per unit.  The Respondent herein issued further communication dated 17.3.2009 

whereunder it had made certain offers.  Thereafter, rather than entering into a 

contract directly with this Respondent, the respondent TNEB instead chose to place 

an order for purchase of power upon PTC India Ltd., for up to 150 MW round the 

clock firm power with immediate effect till 31.5.2009. 

 

 

5.3. Upon examination of the various bids by the Respondent TNEB, the petitioner 

was the successful bidder.  The respondent TNEB thereafter issued a letter dated 

3.7.2009 agreeing to purchase up to 650 MW round the clock power sourced from 

the petitioner with immediate effect.  The said tender specifically sets out the period 

as 1.7.2009 to 31.5.2010.  The quantum was fixed at 650 MW and the rate was fixed 

at Rs.5.94 per KWH.  The said rate included the petitioner’s trading margin which 

was fixed at 4 paise/KwH to be calculated at the delivery point. 

 

5.4. At the time of issuance of the said order, no power purchase agreement was 

entered into between the Petitioner M/s.PTC India Ltd. and the Respondent TNEB.  

The petitioner and the respondent TNEB have, however, apparently entered into an 

agreement on 21st October 2009.  The petitioner also entered into transactions only 

on the basis of Letters of Intent (LOI) with the various generators since a proper PPA 

could be entered into only after the PPA between the petitioner and Respondent 

TNEB was concluded and signed. 
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5.5. In order to immediately commence power supplies, the petitioner had entered 

into separate LOIs with each of the generators.  The said agreements, inter alia, 

provided the validity and tenure as also the tariff payable.  In so far as this 

Respondent’s agreement with M/s.PTC India Ltd. is concerned, it is significant to 

state that there is no requirement that TNEB should approve any force majeure 

event. 

 

5.6. As per the terms of the supplementary agreement, the 1st Respondent had 

agreed to supply 27 MW of power.  The 1st Respondent had been supplying power 

from its power plant to the petitioner as per the terms and condition agreed to in the 

PPA and the supplementary agreement. 

 

5.7. The force majeure clause in the PPA is an inclusive clause and the list of 

force majeure conditions provided therein are merely illustrative and not exhaustive 

and any circumstance or situation that interferes with the performance of obligations 

by either party which is beyond the control of such party would qualify as a force 

majeure event as per the provisions of the PPA.  Significantly, Clause 16(e), even if 

read in the context in which it appears, only requires that the relevant papers in 

support of the force majeure conditions should be to the satisfaction of TNEB.  

Therefore there is no requirement that TNEB’s acceptance of a force majeure 

condition is a pre-requisite for the clause to apply.  In any event, a third party to the 

contract cannot have a unilateral right to determine the contractual rights and 

obligations between the parties. 

 

5.8. The 1st Respondent’s power plant had been facing repeated technical 

difficulties with respect to synchronization with the TNEB grid due to vector surges in 

the grid.  The vector surges had caused the turbines in the power plant to trip, 
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repeatedly, causing replacement of several spare parts.  Due to the above 

mentioned technical difficulties caused due to faults relating to transmission facilities 

provided by TNEB, the power plant was not operational from 24.11.2009 onwards.  

The technical difficulties faced by the 1st Respondent led to the plant failure. 

 

 

5.9. These spares were obtained at various points of time from 24.11.2009 onwards 

and the entire repairs could be completed and the work in the turbine box up was 

completed only by end of May 2010.  The plant could be commissioned again only 

January 2011 and the entire repair and revamping work including modification of the 

boiler by installation of travelling grate cost the 1st Respondent about Rs.10 crores. 

 

 

5.10. The 1st Respondent had informed the petitioner of at the very first instance of 

the breakdown of plant machinery vide its letter dated 26.11.2009 and had invoked 

the force majeure clause. 

 

 

5.11. The petitioner in para 16 of the petition has accepted that the compensation 

clause as comprised in clause 13 of the PPA and clause 3 of the Supplementary 

Agreement are in the nature of liquidated damages.  The law on liquidated damages 

is well settled and the proposition of law is that for liquidated damages to be 

imposed, the party claiming damages has to prove that it has suffered actual loss or 

damage due to the conduct of the other party.  In this case, the claim for 

compensation made by the petitioner is at the behest of TNEB and on the basis of 

communication received from TNEB advising the petitioner to claim such 

compensation.  The 1st Respondent submits that it has not disclosed anything in the 

petitioner or in the documents annexed thereto to show that it has suffered actual 



12 

 

loss due to the purported default of the 1st Respondent.  In the absence of the same, 

the 1st Respondent is not liable to pay the penalty claimed by the petitioner.  The  

contract is between the petitioner and 1st Respondent and in order to claim any 

compensation as per the terms of the contract actual loss or damages as suffered by 

the petitioner as per the terms of the contract need to established; and in the 

absence of the same, the claim of the petitioner would be liable to be dismissed. 

 

 

6. Findings of the Commission:- 

6.1. During the hearing on 13-08-2019, Thiru Rahul Balaji, Advocate for the first 

Respondent company submitted that the Respondent Company has undergone 

name change to M/s. Padmadevi Sugar Mills and has further gone into liquidation 

and that only official liquidator can represent.  The Counsel for the Petitioner                        

Thiru Ravi Kishore, has submitted that in view of section 14 of the Insolvency 

Bankruptcy Code (1B C), all proceedings have got abated and he will have to move 

the IRP for further proceedings and has also filed a Memo in this regard.   

 

6.2. In the Memo filed by the Counsel for the Petitioner, it has been submitted as 

follows:- 

“That section 14 of the Insolvency and Bankruptcy Code, 2016 provides for 
declaration of moratorium for prohibiting the institution of suits or continuation 
of legal proceedings on commencement of insolvency process and 
accordingly the adjudicating authority passed an order imposing moratorium. 
Section 34(5) of the Insolvency and Bankruptcy Code, 2016 further provides 
that when a liquidation order has been passed, no suit or other legal 
proceeding shall be instituted by or against the Corporate Debtor. That since 
insolvency process has been initiated against Respondent No.1, therefore in 
terms of section 14 of the Insolvency and Bankruptcy Code, 2016, the present 
petition cannot be abetted.  
 
That in terms of Section 25 of the Insolvency and Bankruptcy Code, 2016, it is 
the duty of the Resolution professional on initiation of the resolution 
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proceeding to represent and act on behalf of the corporate debtor with parties 
and exercise rights for the benefit of the corporate debtor in judicial, quasi-
judicial or arbitration proceeding. It is humbly submitted that the liquidator has 
failed in his duty of making a representation before this court and informing 
the about the ongoing insolvency proceeding and thereby affecting the claim 
of the petitioner.   
 
In the light of the aforesaid facts and circumstances, it is prayed that this 
Commission may be pleased to:- 
(i) allow the petitioner to present their claim before the liquidator; and  
(ii) direct the liquidator to accept the claim of the petitioner and 
(iii) consider the same at the time of liquidation process; and / or 
(iv) pass any other order as this Commission may deem fit in the interest of 

justice.”   
  
6.3. In the light of the above submissions of the petitioner, we are of the view that 

the Commission cannot adjudicate further on the claim in this D.R.P. No. 17 of 2012 

and the proceedings are abated and it is for the petitioner to present their claim 

before the liquidator.   

 

6.4. The proceedings in D.R.P. No.17 of 2012 therefore stands abated and 

accordingly this D.R.P.No. 17 of 2012 is disposed of.   

 
                          (Sd........)                      (Sd......) 

(K.Venkatasamy)                              (M.Chandrasekar)     
 Member (Legal)                         Chairman 

 
/True Copy / 

                           Secretary 
               Tamil Nadu Electricity  

   Regulatory Commission 
 

 


